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U.S. Customs Service 


Treasury Decision 


19 CFR Part 24 
(T.D. 99-1) 
RIN 1515-AC39 


EXEMPTION OF ISRAELI PRODUCTS FROM 
CERTAIN CUSTOMS USER FEES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to reflect 
that products of Israel are no longer subject to the merchandise process- 
ing fees assessed on imported goods under 19 U.S.C. 58c(a)(9) and (10). 
This amendment results from publication of a determination by the 
United States Trade Representative under section 112 of the Customs 
and Trade Act of 1990 that the Government of Israel has provided recip- 
rocal concessions. The exemption applies to Israeli products entered, or 
withdrawn from warehouse for consumption, on or after September 16, 
1998. 


EFFECTIVE DATE: December 28, 1998. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, Of- 
fice of Regulations and Rulings (202-927-2077). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act of 1985, as amended (codified at 19 U.S.C. 58c and hereinafter re- 
ferred to as the COBRA provision), provides for the collection of various 
fees for providing Customs services in connection with the arrival of 
vessels, vehicles, railroad cars, aircraft, passengers and dutiable mail, 
in connection with the entry or release of merchandise, and in connec- 
tion with Customs broker permits. The fees pertaining to the entry or 
release of merchandise are set forth in subsections (a)(9) and (10) of the 
COBRA provision (19 U.S.C. 58c(a)(9) and (10)) and include an ad valo- 
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rem fee for each formal entry or release (subject to specific maximum 
and minimum limits), asurcharge for each manual entry or release, and 
specific fees for three types of informal entry or release. 

Subsection (b)(11) of the COBRA provision (19 U.S.C. 58ce(b)(11)) 
provides that no fee may be charged under subsection (a)(9) or (10) with 
respect to products of Israel if an exemption with respect to the fee is 
implemented under section 112 of the Customs and Trade Act of 1990 
(the Trade Act, Public Law 101-382). Section 112 of the Trade Act pro- 
vides that, if the United States Trade Representative determines that 
the Government of Israel has provided reciprocal concessions in ex- 
change for the exemption of products of Israel from the fees imposed un- 
der subsections (a)(9) and (10) of the COBRA provision, such fees may 
not be charged with respect to any product of Israel that is entered, or 
withdrawn from warehouse for consumption, on or after the 15th day 
after the date on which the determination is published in the Federal 
Register. 

Regulations implementing the COBRA provision regarding mer- 
chandise processing fees are contained in § 24.23 of the Customs Regu- 
lations (19 CFR 24.23). When § 24.23 was amended in 1991 to, among 
other things, reflect the changes to the COBRA provision made by the 
Trade Act (see T.D. 91-33, published in the Federal Register at 56 FR 
15036 on April 15, 1991, and T.D. 91-95, published in the Federal Regis- 
ter at 56 FR 63648 on December 5, 1991), no determination under sec- 
tion 112 of the Trade Act had been published by the United States Trade 
Representative. Accordingly, the revised text of § 24.23 included, in 
paragraph (c)(5), a general statement as to the nonapplicability of the 
merchandise processing fees under the circumstances described in sec- 
tion 112 of the Trade Act, but without any indication of a specific effec- 
tive date because the conditions set forth in the statute had not yet been 
met. 

On September 1, 1998, the Office of the United States Trade Repre- 
sentative published a notice in the Federal Register (63 FR 46496) stat- 
ing that the United States Trade Representative has determined that 
the Government of Israel has provided reciprocal concessions for pur- 
poses of section 112 of the Trade Act. Accordingly, the notice stated that 
pursuant to section 112 of the Trade Act and 19 U.S.C. 58ce(b)(11), any 
product of Israel that is entered, or withdrawn from warehouse for con- 
sumption, on or after the 15th day after the date of publication of that 
notice will not be charged the fees imposed under 19 U.S.C. 58c(a)(9) 
and (10). 

Paragraph (c)(5) was drafted and included in § 24.23 in general, self- 
executing terms in order to allow for the future publication of a deter- 
mination under section 112 of the Trade Act, and for operational 
implementation thereof by Customs, without having to amend the reg- 
ulatory text. Nevertheless, for purposes of clarity and in order to pro- 
vide the most complete information to the public, Customs believes that 
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it would be preferable to amend the regulatory text to reflect the specific 
date on which the exemption took effect, that is, September 16, 1998. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 

Pursuant to the provisions of 5 U.S.C. 553(b)(B), Customs has deter- 
mined that prior public notice and comment procedures on this regula- 
tion are unnecessary and contrary to the public interest. The 
regulatory change conforms the Customs Regulations to the terms of a 
statutory provision that is already in effect. In addition, the regulatory 
change benefits the public by providing specific information regarding 
the right to an exemption from the payment of certain import fees. For 
the same reasons, pursuant to the provisions of 5 U.S.C. 553(d)(1) and 


(3), Customs finds that there is good cause for dispensing with a delayed 
effective date. 


EXECUTIVE ORDER 12866 
This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 
REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required for this rule, 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do 
not apply. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR PART 24 

Accounting, Claims, Customs duties and inspection, Taxes, User fees, 

Wages. 
AMENDMENT TO THE REGULATIONS 

For the reasons stated in the preamble, Part 24 of the Customs Regu- 

lations (19 CFR Part 24) is amended as set forth below. 
PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 

1. The authority citation for Part 24 continues to read in part as 

follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a-58c, 66, 1202 (General Note 20, 
Harmonized Tariff Schedule of the United States), 1450, 1624; 31 U.S.C. 
9701. 


* * * * * * * 


2. In § 24.23, paragraph (c)(5) is amended by removing the words 
“the effective date of a determination made under section 112 of the 
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Customs and Trade Act of 1990” and adding, in their place, the words 
“September 16, 1998 (the effective date of a determination published in 
the Federal Register on September 1, 1998, under section 112 of the 
Customs and Trade Act of 1990)”. 
RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: November 18, 1998. 
JOHN P. SIMPSON 
Deputy Assistant Secretary of the Treasury. 


Published in the Federal Register, December 28, 1998 (63 FR 71371)] 





U.S. Customs Service 


General Notice 


PROPOSED COLLECTION; COMMENT REQUEST 
NORTH AMERICAN FREE TRADE AGREEMENT DUTY DEFERRAL 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the North American Free Trade Agreement Duty Deferral. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
22, 1999, to be assured of consideration. 


ADDRESS: Direct ail written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
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be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: North American Free Trade Agreement Duty Deferral 

OMB Number: 1515-0208 

Form Number: N/A 

Abstract: The North American Free Trade Agreement Duty Deferral 
Program prescribe the documentary and other requirements that must 
be followed when merchandise is withdrawn from a U.S. duty-deferral 
program for exportation to another NAFTA country. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 1,783 

Estimated Time Per Respondent: 120 hours 

Estimated Total Annual Burden Hours: 250,000 

Estimated Total Annualized Cost on the Public: $3,900,000 


Dated: December 17, 1998. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


{Published in the Federal Register, December 24, 1998 (63 FR 71341)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 98-162) 


UNITED STATES OF AMERICA, PLAINTIFF v. 
JAC NATORI Co., LTD., DEFENDANT 


Court No. 90-08-00445 
(Dated December 11, 1998) 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 


Litigation Branch, Civil Division, U.S. Department of Justice (John K. Lapiana) for the 
plaintiff. 


Irving A. Mandel; Thomas J. Kovarcik, of counsel, for the defendant. 


MEMORANDUM AND ORDER 


AQUILINO, Judge: The court’s slip op. 95-126, 19 CIT 930 (1995), in 
the above action concluded that the plaintiff was entitled to recover on 
the first and fourth counts of its complaint based upon 19 U.S.C. §1592 
and 28 U.S.C. §1582 and directed the parties to settle and present a pro- 
posed final judgment. When they proved either unable or unwilling to do 
so, the court entered judgment on plaintiff's first count in the amount of 
$32,859.04 and on its fourth count in the total amount of $438,176.27, 
plus interest as provided by law.! 

Whereupon the defendant appealed to the U.S. Court of Appeals for 
the Federal Circuit, which affirmed this court’s findings of fact and con- 
clusions of law, except as follows: 


Natori’s final contention is that the duty rates that the trial court 
selected for 1981 and 1982 were too high. Because of uncertainty 
about the nature of the goods imported at the time of the false en- 
tries in 1981 and 1982, the court could not determine the duty rate 
at which those goods should be assessed. The court therefore calcu- 
lated the unpaid duties by reference to a constructed “average duty 
rate” that the government determined for all of Natori’s 1981 and 
1982 imports. The trial court, however, did not explain the analysis 


1 See Slip Op. 95-164, 19 CIT 1219 (1995). Plaintiff's other counts, as well as defendant’s counterclaim, were dis- 
missed. 
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that led the government to propose and the court to adopt 42.5 per- 
cent as the average duty rate for 1981 and 39.4 percent as the aver- 
age duty rate for 1982. Natori argues that those rates are 
unjustifiably high, and points out that the average duty rate se- 
lected for 1981 was the highest duty rate applicable to any of Nato- 
ri’s imported goods during that year, and that the average duty rate 
for 1982 was very close to the highest duty rate applicable to Nato- 
ri’s imported goods during that year. The trial testimony that the 
government quotes in its brief does not provide a sufficient basis for 
us to determine whether the derived average duty rates are correct, 
and our independent review of the record has not shed any addi- 
tional light on this issue. Accordingly, we remand the case to the 
Court of International Trade for an explanation of the court’s selec- 
tion of the average duty rates of 42.5 percent for 1981 and 39.4 per- 
cent for 1982, and for an adjustment of those rates if, upon 
reexamination, the court deems any such adjustment to be re- 
quired. 


United States v. Jac Natori Co., 108 F.3d 295, 300-01 (Fed.Cir. 1997). 


I 


After that court’s mandate issued, this court conferred with counsel 
for both sides, who indicated a desire finally to (re)settle the judgment, 
whereupon they were directed to do so and report back. On its part, the 
defendant takes the position that 


the evidence in the record is sufficient only to establish that duty is 
owed on the undeclared value at the rates of 21.0% in 1981 and 
20.0% in 1982, for a total of $220,407. 


Defendant’s Memorandum to Assist the Court in Determining the 
Amount of Duty Due, p. 1. In other words, 


1 


based on the deficient record created by the government, and its 
missing entries, an impartial party can only conclude that the un- 
dervaluation was dutiable at the lowest rates, i.e., 21 and 20 percent 
for 1981 and 1982 respectively. 


Defendant’s Reply Memorandum, p. 5 (underscoring deleted). 
This latter statement is in response to plaintiff's position that 


the use of average, or proportionate, duty rates appropriately and 
fairly reconstruct [sic] the “duty rate[] at which [Natori’s] goods 
should be assessed” in light of the “uncertainty” about their exact 
“nature.” * * * In its judgment, this Court determined that the 
value of merchandise entered in 1981 was undervalued by 
$351,588.46, and, in 1982, by $789,871. That keystone conclusion 
was affirmed by the court of appeals and is not challenged by Nato- 
ri. By employing the average, or proportionate, duty rates method- 
ology, which assumes undervaluation proportionate to the declared 
value of goods entered under each duty rate, the loss of revenue is 
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$146,946.04 for 1981 and $288,252.48 for 1982, or a total of 
$435,198.52.2 


The government adds that this approach “is especially appropriate 
here, where only .01 percent of the value of goods entered during 1981 
was at the lowest rate and .09 percent of that entered in 1982.” Plain- 
tiffs Response to Defendant’s Memorandum, p. 3 n. 2. And it presents a 
chart, infra, to illustrate its analysis. 

In addition to its continuing claim to recovery on its fourth count 
against the defendant, the plaintiff would have this court interpret the 
award of interest thereon to be from the dates those revenues were lost 


to the Treasury, which, of course, were long before the final judgment 
herein. 


II 


At the outset, it is necessary to recite that this court is bound to re- 
spect the mandate of the appellate tribunal and cannot consider ques- 
tions which the mandate has laid to rest. FCC v. Pottsville Broadcasting 
Co., 309 U.S. 134, 140 (1940). It also is recognized that the only issue left 
open by the Federal Circuit is “whether the derived average duty rates 
are correct”, upon remand 


for an explanation of the * * * selection of the average duty rates of 
42.5 percent for 1981 and 39.4 percent for 1982, and for an adjust- 
ment of those rates if, upon reexamination, the court deems any 
such adjustment to be required. 


108 F.3d at 301. 


A 


As the record of the trial reflects, and the court of appeals has deter- 
mined, the applicable rates of duty were not a major bone of contention. 
Indeed, the only credible evidence adduced thereon was by the govern- 
ment—to the effect that weighted averages are appropriate under the 
circumstances. This court concurred, albeit without any reported ex- 
planation. 

Relying on this court’s findings of total undeclared dutiable values of 
$351,588.46 for 1981 and $732,871 for 1982, 19 CIT at 1221, which were 
affirmed by the Federal Circuit, the plaintiff attempts to explain that 


lost-revenue totals of $146,946.04 and $288,252.48 for those respective 
years 


were calculated by (1) determining the ratio of entered value under 
each applicable duty rate; and (2) multiplying that fraction by the 


amount of undervaluation as determined by the Court in its opin- 
1i0n. 


2 Plaintiff's Response to Defendant’s Memorandum, pp. 3-4, quoting from the opinion of the Federal Circuit, 108 
F.3d at 300 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 1, JANUARY 6, 1999 


Plaintiff's Response to Defendant’s Memorandum, p. 4. And it supple- 
ments the record with the following breakdown of numbers: 


zation 


y Rate 


Actu 


Rates 


447,042 .9569 336,435 
6,183 0132 4,640.97 
1,425 0031 1,089.92 

12,467 0267 9,387.41 
18 0001 35.16 


re ~1 01h @ 
eee 


467,165 1.000 351,588.46 146,946.04 
vg. Duty Rate 41.79 


521,967 9192 673,655.02 267,441.04 
25,027 0441 32,319.61 10,342.28 

535 0009 659.59 131.87 
39.4% 20,348 0358 26,236.78 10,337.29 


0) 
LU% 


Total 567,877 1.000 732,871 288,252.48 
Approx. Avg. Duty Rate 39. 33 


Id. at 5 (label and decimal arrangement somewhat altered by court for 
ease of consideration). 

The defendant rejects this submission with a written array of pejora- 
tives. See generally Defendant’s Reply Memorandum, pp. 2-5. Indeed, 
on its face, it is “confusing” and somewhat “contrived”. For example, 
the undervaluation apportioned by rate is not derived (as labelled) by 
multiplying the number(s) in column 2 by the rate(s) in column 1. Rath- 
er, that undervaluation has been determined via multiplication of the 
confirmed total undeclared dutiable values for the two years in question 
by the derived ratios set forth in the third column. Nonetheless, the 


court cannot, and therefore does not, subscribe to defendant’s antithe- 
sis, namely, 


there is no basis for * * * disregarding the possibility: (i) that all the 
value on the missing entries was dutiable at the lowest rate paid by 
this importer, i.e., 21 or 20 percent, or (ii) that the undervaluation 
was totally attributable to that merchandise subject to the lowest 
rate of duty presumed applicable to the missing entries. According- 
ly, based on the deficient record created by the government, and its 
missing entries, an impartial party can only conclude that the un- 
dervaluation was dutiable at the lowest rates, t.e., 21 and 20 percent 
for 1981 and 1982 respectively. 
Id. at 4-5 (emphasis in original). 
Not only is there basis in logic for disregarding defendant’s possibility, 
as well asin plaintiff's presentment’, to repeat, the mandate of the court 
of appeals is simply to re-examine the average duty rates and adjust 


3 The court has re-examined the evidence of record and confirms that the higher duty rates set forth in the chart did 
indeed attach to entries individually revisited 
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them if this court deems any adjustment to be required. 108 F.3d at 301. 
In compliance therewith, given the record, as supplemented, this court 
reaffirms the reliance in this case on weighted-average duty rates, but 
also concludes that minor adjustment of the 42.5 and 39.4 percent set 
forth in slip op. 95-164, 19 CIT at 1221, for 1981 and 1982, respectively, 
is indicated. For the second year, 39.33 percent is slightly more accurate, 
which, when multiplied by the $732,871.00 in total undervaluation, re- 
sults in lost revenue of $288,238.16, not precisely the $288,252.48 pos- 
ited by the plaintiff.t Upon reconsideration of the numbers for 1981, the 
court finds that 42.5 percent was somewhat high. The more precise 
weighted average is 42.09 percent, not 41.79 as presented by the plain- 
tiff, based upon the court’s mathematical check of the government’s 
own figures above. Multiplying the total 1981 undervaluation of 
$351,588.46 by that average results in lost revenue of $147,983.58.° 


B 

Characterizing defendant’s continuing failure to remit lost revenues 
as “an interest free loan”®, the plaintiff asserts now a claim for prejudg- 
ment interest thereon. And it is clear that “the Court of International 
Trade in exercising its equitable powers may in its sound discretion” 
award such interest. United States v. Reul, 959 F.2d 1572, 1577 (Fed.Cir. 
1992). Hence, such awards are governed by considerations of equity and 
fairness. E.g., United States v. Monza Automobili, 12 CIT 239, 240-41, 
683 FSupp. 818, 820 (1988). 

No one is without responsibility for the delay in laying this case finally 
to rest, certainly not the defendant importer, and not the U.S. Customs 
Service. While the record does not lend much support to defendant’s at- 
tempt to blame one Customs officer in particular’, it also is not a display 
of government at its best. Where, as here, there has been clear laxness in 
initiating and prosecuting this kind of case, award of prejudgment inter- 
est has been denied. See, e.g., United States v. B.B.S. Electronics Int'l 
Inc., 9 CIT 561, 567, 622 FSupp. 1089, 1095 (1985). And courts have also 
denied award of such interest where the underlying recovery is unclear, 
which has been true here. See, e.g., Eastern Air Lines, Inc. v. Atlantic 
Richfield Co., 712 F.2d 1402, 1410 (Temp.Emer.Ct.App.), cert. denied, 
464 U.S. 915 (1983). 


Il 


In view of the foregoing, the plaintiff is entitled to recover from the 
defendant $436,221.74, plus interest thereon since September 27, 1995 
as provided by law. 


4Tn fact, the court’s own computation of the loss, if it were to rely upon the four different duty rates applicable in 
1982, totals $288,252.53 


° Not only is $146,946.04 not 41.79 percent of $351,588.46, as the plaintiff would have the court find, the total lost 
F } 
revenue, calculated on an individuated basis for 1981 


would be $147,974.78 rather than the incorrect total 
$146,946.04 presented. 


© Plaintiff's Response to Defendant’s Memorandum, p. 7, quoting United States 


v. Goodman, 6 CIT 132, 140, 572 
FSupp. 1284, 1289 (1983 


‘ Cf. Defendant’s Reply Memorandum, pp. 7-9 
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(Slip Op. 98-163) 
NAPP SYSTEMS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 97-02-00221 
itiff’s motion for reinstatement of action denied. | 
(Dated December 14, 1998) 


White & Case LLP (Alan M. Dunn) for the plaintiff 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Amy M. Rubin) for the defendant 


MEMORANDUM AND ORDER 


AQUILINO, Judge: The plaintiff commenced this action to appeal de- 
nial by the U.S. Customs Service of four protests covering entries of a 
synthetic polymeric substance by filing a summons on February 7, 1997, 
at which time the action was placed on the Reserve Calendar in accor- 
dance with CIT Rule 83(a). On September 22, 1998, the Clerk of the 
Court entered an order of dismissal for lack of prosecution pursuant to 
Rule 83(c), which provides that an action not removed from that calen- 
dar within the 18-month period prescribed by Rule 83(a) shall be dis- 
missed by the Clerk without further direction from the Court. 

Come now counsel with a Motion for Reconsideration of Order of Dis- 
missal and Reinstatement of Case, citing CIT Rules 59(a) and (b) and 
alleging that, subsequent to the summons herein, the plaintiff re- 
quested that Customs undertake further administrative review; that it 
filed a second summons, Court No. 97-09-01527, on September 12, 
1997, covering five additional protests as to subsequent entries of its 
synthetic substance; that the Service has now suspended liquidation of 
still other entries; that the plaintiff proposed a stipulated judgment for 
this action to the defendant on February 19, 1998; and that both sides 


had been in contact about the proposal prior to dismissal. Counsel also 
claim to be 


aware of entries of the same synthetic rubber material entered by 
other importers of record which are also the subject of protests, 
some of which have been denied and others of which have been sus- 
pended pending the outcome of this proceeding. 


Unfortunately, none of these points warrants the relief prayed for. On 
its face, CIT Rule 59 contemplates new trials, rehearings, and amend- 
ment of judgments. To the extent plaintiff's motion actually calls Rule 
60(b) into consideration, it provides in pertinent part: 


Mistakes, Inadvertence, Excusable Neglect—Newly Dis- 
covered Evidence—Fraud, Etc. 

On motion of a party * * * and upon such terms as are just, the 
court may relieve a party or a party’s legal representative from a fi- 
nal judgment, order, * * * for the following reasons: (1) mistake, in- 
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advertence, surprise, or excusable neglect; * * * (3) fraud (whether 
heretofore denominated intrinsic or extrinsic), misrepresentation, 
or other misconduct of an adverse party; (4) the judgment is void; 
* * * or (6) any other reason justifying relief from the operation of 
the judgment. 


Here, the plaintiff is not claiming mistake, inadvertence, excusable ne- 
glect, or fraud. Rather, its position seems to be attempted, vicarious re- 
liance on other administrative and judicial proceedings. Of course, such 
reliance is possible, and even encouraged, in matters before the Cus- 
toms Service, and the Court of International Trade,” but only if the pro- 
cedural requirements therefor are strictly followed. In this regard, the 
Court amended Rule 83 by extending to 18 months the period during 
which an action such as plaintiff's could remain on the Reserve Calen- 
dar and by adding subsection (d) to the rule for extension of even that 
extended period upon timely showing of good cause. The plaintiff did not 
avail itself of this provision. 

While the defendant has not responded to plaintiff's instant request 


for relief, this court has been constrained on occasion to remind prac- 
tioners that 


a party plaintiff has a primary and independent obligation to prose- 
cute any action brought by it—from the moment of commencement 
to the moment of final resolution. That primary responsibility nev- 
er shifts to anyone else and entails the timely taking of all steps nec- 
essary for its fulfillment. 


E.g., Avanti Products, Inc. v. United States, 16 CIT 453, 453-54 (1992). 
In other words, lawyers 


have the duty to protect their clients by ensuring that important fil- 
ing deadlines are met; they may not follow careless procedures that 
demonstrate a disregard or ignorance of pertinent rules. The con- 
cept of a time limitation for filing is basic. A court may insist upon 
compliance with its local rules and it may refuse to set aside a judg- 
ment or order * * * even when there is no showing of substantial 
prejudice. U.S. v. Proceeds of Sale of 3,888 Pounds Atlantic Sea 
Scallops, 857 F.2d 46, 49 (1st Cir. 1988). “Neither ignorance nor 
carelessness on the part of a litigant or his attorney provides 
grounds for relief under Rule 60(b)(1).” Avon Products, Inc. v. 
United States, 13 CIT 670, 672 (1989) (citations omitted). 


Wang Laboratories, Inc. v. United States, 16 CIT 468, 472, 793 FSupp. 
1086, 1089 (1992). In short, plaintiff's Motion for Reconsideration of 


Order of Dismissal and Reinstatement of Case must be, and it hereby is, 
denied. 


* See, e.g., CIT Rule 84 
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OPINION 
POoGuE, Judge: This action is before the Court on the motions of Plain- 
tiffFujitsu Limited and Fujitsu America (“Fujitsu”), Inc., and NEC Cor- 
poration and HNSX Supercomputers Inc. (“NEC”), (“collectively 


Plaintiffs”) for judgment on the agency record pursuant to USCIT Rule 
56.2. The Plaintiffs, respondents in the underlying investigation, filed 
separate actions challenging certain aspects of the final determination 
of the U.S. International Trade Commission (“ITC” or “Commission”), 
in Vector Supercomputers From Japan, USITC Pub. No. 3062, Inv. Nos. 
731-TA-750)(Oct. 1997)(“Views”). The actions were consolidated. The 
Court has jurisdiction pursuant to 28 U.S.C. § 1581(c)(1994). 

Specifically, the parties challenge the Commission’s determination 
that vector supercomputers are a separate like product and that the in- 
dustry in the United States producing “vector supercomputers” is 
threatened with material injury by reason of imports from Japan that 
are sold at less than fair value (“LTFV”). 


BACKGROUND 


OnJuly 29, 1996, Cray Research, Inc., filed a petition with the Depart- 
ment of Commerce (“Commerce”) alleging that vector supercomputers 
from Japan are being, or are likely to be sold in the United States at less 
than fair value, and that such imports are materially injuring, or threat- 
ening material injury to an industry in the United States. Vector Super- 
computers From Japan, 61 Fed. Reg. 43,527 (Dep’t Commerce 
1996) (initiation antidumping duty investig.). 

Commerce published a preliminary determination, Vector Supercom- 
puters From Japan, 62 Fed. Reg. 16,544 (Dep’t Commerce 1997)(prel. 
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determination), and a final determination, Vector Supercomputers 
From Japan, 62 Fed. Reg. 45,623 (Dep’t Commerce 1997)(final deter- 
mination), concluding that imports of vector supercomputers from Ja- 
pan were being sold at LTF'V in the United States. 

On October 16, 1997, the ITC promulgated its final injury determina- 
tion, concluding that the domestic industry is threatened with material 
injury by reason of LTF'V imports from Japan of vector supercomputers. 
Vector Supercomputers From Japan, 62 Fed. Reg. 53,801 (Int’] Trade 
Commission 1997). The Commission, however, found no present mate- 
rial injury. Id. 

Commerce published an antidumping duty order covering the subject 
merchandise on October 24, 1997. Vector Supercomputers From Japan, 
62 Fed. Reg. 55,392 (Dep’t Commerce 1997)(notice antidumping duty 
ord.). The margin found for Fujitsu was 173.08%. The margin found for 
NEC was 454%. Id. at 55,393. 


STANDARD OF REVIEW 
The Court will uphold a determination by the Commission unless it is 
not supported by substantial evidence in the administrative record or is 
otherwise not in accordance with law. See Section 516a(b)(1)(B)(i) of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(b)(1)(B)(i)(1994). 


DISCUSSION 
I. LIKE PRODUCT 
To determine whether an industry in the United States is materially 


injured or threatened with material injury by reason of imports of the 
subject merchandise, the ITC must first define the “domestic like prod- 
uct” and the “industry” producing the product. See 19 U.S.C. §§ 1673(2), 
1677(4) & 1677(10)(1994).! 

Section 1677 defines “domestic like product” as “a product which is 
like, or in the absence of like, most similar in characteristics and uses 
with, the article subject to an investigation.” 19 U.S.C. § 1677(10). In 
turn, the relevant “industry” is defined as the “producers as a whole of a 
domestic like product, or those producers whose collective output of a 
domestic like product constitutes a major proportion of the total domes- 
tic production of the product.” 19 U.S.C. § 1677(4)(A). 

In the final determination, Commerce defined the products under in- 
vestigation as: 


[A]jll vector supercomputers, whether new or used, and whether in 
assembled or unassembled form, as well as vector supercomputer 
spare parts, repair parts, upgrades, and system software, shipped to 
fulfill the requirements of a contract entered into on or after April 
7, 1997, for the sale, and, if included, maintenance of a vector super- 
computer. A vector supercomputer is any computer with a vector 


lAs the proceeding under review was commenced after January 1, 1995, the applicable statutory provisions are 
those amended by the Uruguay Round Agreements Act (“URAA”). The Court notes that several cases cited in the opin- 
ion were governed by the pre-URAA version of the antidumping statute. The sections of the statute referred to, howev- 
er, were not changed in relevant part. Cf 19 U.S.C. § 1677(10)(1988) with 19 U.S.C. § 1677(10)(1994); cf 19 U.S.C. 
§ 1677(7)(A)&(F)(1988) with § 1677(7)(A)&(F)(1994). 
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hardware unit as an integral part of it central processing unit 
boards. 


62 Fed. Reg. at 45,624. 

The Commission’s decision regarding the appropriate domestic like 
product is a factual determination, where the Commission applies the 
statutory standard of “like” or “most similar in characteristics and 
uses” on a case-by-case basis. See e.g., Torrington Co. v. United States, 
14 CIT 648, 652, 747 F Supp. 744, 749 n.3 (1990), aff'd, 938 F.2d 1278, 
(Fed. Cir. 1991); Asociacion Colombiana de Exportadores de Flores v. 
United States, 12 CIT 634, 638, 963 F. Supp. 1165, 1169 n.5 (1988). Al- 
though the Commission must accept the determination of Commerce as 
to the scope of the imported merchandise sold at less than fair value, the 
Commission determines what domestic product is like the imported ar- 
ticles Commerce has identified. See Makita Corp. v. United States, 21 
ee _, 974 F Supp. 770, 783 (1997). 

The ITC has generally sought “clear dividing lines” between product 
groups. See e.g., Aramide Maatschappij V.0.F. v. United States, 19 CIT 
884, 885 (1995); Nippon Steel Corp. v. United States, 19 CIT 450, 455 
(1995). Factors that the ITC typically considers in defining “like prod- 
uct” include: (1) physical appearance, (2) interchangeability, (3) chan- 
nels of distribution, (4) customer perceptions, (5) common 
manufacturing facilities and production employees, and where ap- 
propriate, (6) price. See Torrington Co., 14 CIT at 652, 747 F. Supp. at 
749. 

As a preliminary matter, Plaintiffs argue that the Commission erred 
in failing to apply its own “clear dividing line” standard in this case. Fu- 
jitsu Mem. Supp. Mot. J. Agency R. (“Fujitsu Brief”) at 13; NEC Mem. 
Supp. Mot. J. Agency R. (“NEC Brief”) at 14. Alternatively, Fujitsu 
maintains that even if the ITC applied its “clear dividing line” standard 
here, the Commission was required to focus on the characteristics and 
uses of imports that serve the mid-range market because differences be- 
tween products at either end of a continuum are not enough to create a 
bright line between them. Fujitsu Brief at 13. The Court does not agree. 

First, the Commission specifically noted that it looks for “clear divid- 
ing lines” among possible like products and disregards minor varia- 
tions.” Views at 4. The Commission recognized that “the constant 
evolution of all computers in general and supercomputers in particular 
makes a concrete, measurable differentiation” between various prod- 
ucts difficult. Jd. at 6. Nevertheless, it concluded that, “[b]ased on the 
differing physical characteristics and end uses, lack of or limited inter- 
changeability for many applications, and producer and customer per- 
ceptions, we find that there is a clear dividing line between vector 
supercomputers and all other supercomputers, and therefore, we define 
the domestic like product as vector supercomputers.” Jd. at 21. 

Second, section 1677(10) provides that the term “domestic like prod- 
uct” means a product which is “like, or in the absence of like, most simi- 
lar in characteristics and uses with, the article subject to an 
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investigation.” 19 U.S.C. § 1677(10). Further, the legislative history 
states that, “[t]he requirement that a product be ‘like’ the imported ar- 
ticle should not be interpreted in such a narrow fashion as to permit mi- 
nor differences * * * to lead to the conclusion that the [domestic] 
products and [the imported] article are not ‘like’ each other * * *.” 
S. Rep. No. 249, 96" Cong. 15¢ Sess. 90-91 (1979). The focus here is on 
the product produced in the United States that is most similar to the im- 
ports under investigation. See 19 U.S.C. § 1677(10) (emphasis pro- 
vided). Accordingly, in this case the Commission appropriately focused 
its investigation on the continuum of domestic products most like the 
subject Japanese imports. 

The Commission’s determination, however, must also be supported 
by substantial evidence. Plaintiffs argue that the record does not sup- 
port the Commission’s findings. Fujitsu Brief at 14; NEC Brief at 2. 

The ITC concluded that the domestic like product was vector super- 
computers only rather than all supercomputers as argued by the Plain- 
tiffs in the underlying administrative proceeding. Views at 21. The 
Commission based its decision primarily on: (1) the differences in physi- 
cal characteristics between vector supercomputers and non-vector su- 
percomputers; (2) the difficulty in modifying software applications 
“optimized” for vector supercomputers for similarly optimal use in non- 
vector supercomputers; (3) customer and producer perceptions; and, 
(4) price differences. Jd. at 18-19, 21. 

In reviewing the Commission’s like product findings under the sub- 
stantial evidence test, it is not the province of the courts to change the 
priority of the relevant like product factors or to reweigh or judge the 
credibility of conflicting evidence. See Iwatsu Elec. Co. v. United States, 
15 CIT 44, 47, 758 F Supp. 1506, 1509 (1991). “It is within the Commis- 
sion’s discretion to make reasonable interpretations of the evidence and 
to determine the overall significance of any particular factor or piece of 
evidence.” Maine Potato Council v. United States, 9 CIT 293, 300, 613 F. 
Supp. 1237, 1244 (1985). 

Furthermore, the relevant case law demonstrates that the Commis- 
sion has broad discretion in determining whether a particular differ- 
ence or similarity is minor. For example, in Asociacion Colombiana, the 
Court affirmed the ITC’s determination that the differences among 
carnations, chrysanthemums and gerberas were not minor and thus 
those flowers were separate like products. 12 CIT at 640, 693 F. Supp. at 
1170. But in Sony Corp. of America v. United States, the court upheld the 
Commission’s determination to include the Trinitron color picture tube 
in the like product finding with all other picture tubes despite certain 
unique qualities. 13 CIT 353, 359, 712 F Supp. 978, 983 (1989). These 
dissimilar results demonstrate that every like product determination 
must be based on the particular record at issue and the unique facts of 


each case. See Asociacion Colombiana, 12 CIT at 638, 693 F. Supp. at 
1169 n.5. 
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Th e Court addresses the parties challenges according to the factors as 
considered by the Commission in making its determination. 


1. PHYSICAL CHARACTERISTICS AND END-USES 

The Commission found that “the presence or absence of a vector proc- 
essor imparts an important and clear physical characteristic to a super- 
computer. Vector supercomputers have hardware specially designed to 
process data in groups called vectors, whereas non-vector machines pro- 
cess data in parallel.” Views at 8. The Commission determined that vec- 
tor hardware allows processing of many data items as a group rather 
than individually and permits the system to operate on more than one 
instruction at the same time. Jd. at 8-9. 

Further, the Commission found that vector supercomputers require 
custom processing elements or processing elements with a very high de- 
gree of customization. Jd. at 9. Non-vector supercomputers use com- 
modity chips with little or no customization. Jd. The Commission noted 
that vector supercomputers have custom processing elements that 
number only in the 10s, whereas in non-vector supercomputers the 
processing units can number in the hundreds. Id. at 8. 

In contrast, the Commission found that non-vector systems vary 
widely among themselves in architecture, internal communications sys- 
tems, memory structure, performance and application, and encompass 
a broad array of products. Id. The Commission concluded that these dif- 
ferences prevent programming for one type of parallel processing com- 
puter from being compatible with other configurations. Id. 
Notwithstanding these differences, the Commission determined that 
non-vector supercomputers are similar in possessing multiple process- 
ing elements and often use commodity logic chips with little or no custo- 
mization. Id. 

With respect to end-use, the Commission found that although all su- 
percomputers are generally used for the same purposes, i.e., to perform 
complex calculations, that for certain end-use applications a vector su- 
percomputer provides the best computing solutions. Id. Further, in cer- 
tain areas within end-use categories shifting from a vector to a 
non-vector supercomputer involves considerable difficulty and mixed 
performance results. Jd. at 10. Finally, the Commission noted that the 
fact that end-users reported purchasing both vector and non-vector sys- 
tems at the same time further suggests that the different systems pro- 
vide distinct benefits. Id. 

Both Fujitsu and NEC contend that no bright line can be drawn be- 
tween vector and non-vector supercomputers based on their physical 
characteristics. Fujitsu Brief at 13; NEC Brief at 15-16. Specifically, 
NEC argues that processor type is viewed as a secondary characteristic 
of a supercomputer. Therefore, this distinction “is not significant” in 
terms of the function performed by a supercomputer—the processing of 
large arrays of data at very high speeds. NEC Brief at 12. 

The record, however, does not support NEC’s position. Rather, the 
evidence demonstrates that processor type imparts a clear physical 
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characteristic that significantly affects programming. “A vector super- 
computer is * * * designed to process data in a specific way * * *.” Final 
Staff Report at I-2. “The vector hardware in a supercomputer allows 
processing of many data items as a group rather than individual items 
and of working on more than one instruction at the same time.” Id. at 
I-11. “[P]rogramming is specially designed to minimize the time re- 
quired to bring needed data from memory to processors and to the ap- 
propriate output device.” Jd. 

NEC also argues that the “Commission relied on the mistaken belief 
that vector supercomputers process data in vector groups, while non- 
vector supercomputers process data in parallel.” NEC Brief at 17. The 
ITC, however, does not dispute the fact that vector processors can and 
are linked together to process data in parallel. See Final Staff Report at 
I-11 (“The ability to process data using more than one processor (paral- 
lel processing), and thus decrease the time to solution, is a characteristic 
that has been incorporated in vector computers for at least a decade.”). 
Rather, the Commission found that each of the individual vector proces- 
sors process data in vector groups; thus, allowing the system to operate 
on more than one instruction at the same time. Views at 8-9. 

Fujitsu also argues that the Commission failed to explain how a clear 
dividing line could be drawn between vector and non-vector systems in 
the mid-range segment of the market. Fujitsu Brief at 13. The Commis- 
sion responds that this argument fails to recognize that a definition that 
includes all supercomputers would also encompass supercomputers 
such as lower-end servers and clustered work stations that are quite dif- 
ferentiated from vector supercomputers. Def. USITC Opp’n Mot. J. 
Agency R. (“Def.’s Brief”) at 17. This position is borne out by the Final 
Staff Report. “[P]arallel computers with only one instruction unit and 
processors that work in lock-step are not good choices for most applica- 
tions.” Final Staff Report at I-18. Similarly, “[c]lustered workstations, 
at the low end of the distributed memory parallel processing systems, 
are not likely to perform well on very large simulations, especially if the 
problem is time sensitive.” Id. 

Fujitsu also argues that the Commission’s finding that vector hard- 
ware alone “permits the system to operate on more than one instruction 
at a time” is not supported by the record. Fujitsu Brief at 19 (citing 
Views at 8-9). Fujitsu mischaracterizes the Commission’s finding. The 
Commission did not find that vector hardware alone permits the system 
to operate on more than one instruction at a time. In fact, the Commis- 
sion stated, “[vector hardware] also permits the system to operate on 
more than one instruction at the same time.” Views at 8-9. While the 
Commission does not cite support for this position, the Final Staff Re- 
port includes a similar statement at I-11 (“The vector hardware in a su- 
percomputer allows processing of many data items as a group rather 


than individual items and of working on more than one instruction at 
the same time.”). 
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NEC also argues that the Commission incorrectly found that vector 
supercomputers have one large shared memory. NEC Brief at 18. NEC 
also, however, mischaracterizes the Commission’s position. While the 
Commission noted “most vector supercomputers have one large shared 
memory,” Views at 8, the Commission also recognized that “Fujitsu vec- 
tor supercomputers do not have a shared memory, but do use vector 
processing.” Jd. n.20. 

Fujitsu does not challenge the Commission’s findings regarding 
memory structure. Instead, Fujitsu argues that the Commission erred 
in ignoring the difference between Cray’s and NEC’s shared memory 
systems and Fujitsu’s distributed memory structure.” Fujitsu Brief at 
18. Specifically, Fujitsu maintains that because the Commission based 
its definition of the domestic like product in part on memory structure, 
the like product should have included all systems with a distributed 
memory structure “like” the memory structure of Fujitsu’s vector sys- 
tems, i.e., domestic non-vector systems. Id. at 19. 

The Commission defined like product, however, based on the presence 
of a vector processor and not on any particular memory structure. Views 
at 8-9. In fact, the ITC explained that while Fujitsu vector supercom- 
puters do not havea shared memory, they do use vector processing. Id. at 
8 n.20. 

Plaintiffs also argue that the Commission’s statement that vector su- 
percomputers have processing units “that number only in the 10s” 
while the processing units in non-vector supercomputers “can number 
in the hundreds” is contradicted by the record evidence.* NEC Brief at 
17-19; Fujitsu Brief at 16-17. 

The Commission responds that the Plaintiffs’ assertion is without 
merit because Plaintiffs refer to systems in which a number of vector su- 
percomputer systems are linked together. Def.’s Brief at 22. The Com- 
mission maintains that each of these individual systems has processors 
which number only in the 10s. Jd. at 23. The record supports this fin- 
ding. See Aad J. van der Steen, Overview of Recent Supercomputers, 
Pub. Doc. No. 162, at 2.4 (stating that “the maximum number of proces- 
sors in a vector system is still rather small (32 at most presently).”). 

The Court finds that based on the evidence cited above, the Commis- 
sion reasonably determined that physical differences between vector su- 
percomputers and non-vector supercomputers result in each type of 
system processing data differently. 


- Fujitsu also argues that the Commission’s finding that vector processors unlike processors for non-vector systems, 
are “custom-made” for a single system is irrelevant. Fujitsu Brief at 16. Fujitsu maintains that, “[t]he mere existence 
of physical differen without an explanation of how those differences affect performance or perception, is not a law- 
ful basis for finding a bright line.” Id. This court, however, has not read the “physical differences” factor of the Commis- 
sion’s like product analysis to require a performance and or perception finding. See e.g., Timken Co. v. United States, 20 
CIT___,__, 913 F. Supp. 580, 585 (1996); Cambridge Lee Indus., Inc. v. United States, 13 CIT 1052, 1054, 728 F 
Supp. 748, 750 (1989 

3 Fujitsu also challenges the Commission’s conclusion that “the fact that end-users reported purchasing both vector 
and non-vector systems at the same time further suggests that the different systems provide distinct benefits.” Fujitsu 
Brief at 22. Fujitsu maintains that this logic is flawed because customers purchase two or more vector systems at atime, 
but Cray never claimed that different types of vector systems constituted different like products. Id. at 23. This factor, 
however, was not a significant part of the Commission's determination. Moreover, it is within the Commission’s discre- 
tion to make reasonable interpretations of the evidence and to determine the overall significance of any particular fac- 
tor or piece of evidence. Maine Potato Council, 9 CIT at 300, 613 F Supp. at 1244 
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2. INTERCHANGEABILITY OF THE PRODUCTS 

The Commission recognized, that “as a technical matter, virtually all 
codes that run on vector supercomputers can also be run on non-vector 
supercomputers.” Views at 12. The Commission determined that in 
practice, however, certain codes run much more efficiently and quickly 
on vector supercomputers than on non-vector supercomputers. Jd. The 
Commission found that significant practical limitations render vector 
supercomputers and non-vector supercomputers not easily inter- 
changeable for a large number of applications. Id. 

The Commission noted that two general categories of software are 
used in supercomputing: third-party applications and proprietary in- 
house applications. Views at 12. “For an application to be moved from a 
vector to a non-vector supercomputer, the software must be modified or 
rewritten altogether.” Jd. The Commission found that this generally in- 
volves a significant amount of time and effort on the part of the end user 
or a third party. Jd. at 12-13. Further, the Commission determined that 
while efforts to port (i.e., move) third-party software from vector to non- 
vector platforms have been more successful than attempts to port pro- 
prietary software, it is unclear, however, whether third-party programs 
are running effectively, or have been optimized on the non-vector plat- 
forms to which they have been ported. Id. at 13. 

Finally, the Commission noted that most users of proprietary, or “in- 
house” software indicated that their software applications (i.e., either 
vector or non-vector), were developed for a particular architecture, and 
that porting and optimizing large application codes to different archi- 
tecture is very difficult. Jd. at 13-14. 

Fujitsu argues that the Commission relied on a vague word, “may,” to 
unfairly convey the misimpression that evidence existed which applied 
to most vector supercomputers and non-vector supercomputers in all 
segments of the market. Fujitsu Brief at 25. Specifically, Fujitsu main- 
tains that technical limitations do not prevent software applications 
from frequently operating on both vector and non-vector supercomput- 
ers in certain mid-range applications. Id. 

The Commission specifically acknowledged this point: “that non-vec- 
tor supercomputers can replicate vector supercomputers in some mid- 
range applications.” Views at 11. The Commission recognized, however, 
that “practical significant limitations render vector supercomputers 
and non-vector supercomputers not easily interchangeable for a large 
number of applications.” Views at 12. 

NEC argues that the “minor limitations on interchangeability cited 
by the Commission fall short of substantial evidence in support of its 
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finding of a vector supercomputer like product based on lack of inter- 
changeability.”* NEC Brief at 27. NEC is mistaken. 

Whether differences among products are minor or significant is a fac- 
tual issue for the ITC to decide, for which the question on review is 
whether its finding is supported by substantial evidence. Torrington 
Co., 14 CIT at 651, 747 F Supp. at 749. Here, there is substantial evi- 
dence on the record to support the Commission’s conclusion that actual 
interchangeability between vector and non-vector architectures is lim- 
ited. 

With regard to proprietary applications, purchasers were asked 
whether their in-house software applications written for a vector super- 
computer can be transferred easily and quickly to a non-vector super- 
computer (and vice-versa), and what is the cost in terms of work-years 
that would be required to move major software applications from a vec- 
tor to a non-vector system. Final Staff Report at I-17. Most purchasers 
reported that these applications can be transferred to run on another 
architecture; however, both transferring large applications and achiev- 
ing optimal performance is generally very difficult. See id. n.40. 

With respect to third-party applications, efforts to port this software 
from vector to non-vector platforms have been more successful. Id. at 
II-14. Nevertheless, “several major third-party applications do not run 
effectively on non-vector supercomputers.” Views at 13 (citing Final 
Staff Report at II-15-II-16 nn.32 & 33)(noting for example, that Cray 
cited two applications in the automotive industry, and one in the chemi- 
cal market, as examples of widely used third-party applications that re- 
quire large vector systems to run analysis reliably, in the required 
turnaround time, and with repeatable results)). 

Fujitsu also argues that the Commission erred in disregarding the dis- 
placement of vector supercomputers by non-vector supercomputers 
and, instead relying on the lack of interchangeability in segments of the 
market which are still characterized by “intra-temporal” competition 
among only Japanese and Cray vector systems. Fujitsu Brief at 7. Fujit- 
su maintains that, this “effectively reads the interchangeability stan- 
dard out of the law.” Id. Fujitsu cites High-Information Content Flat 
Panel Displays and Display Glass Therefor From Japan, USITC Pub. 
No. 2610, Inv. No. 731-TA-469, (Views on Remand)(Final)(Mar. 1993), 


to support its position. This case, however, does not support Fujitsu’s ar- 
gument. 


4 NEC also argues that the Commission is bound by its past decisions that products “performing the same function 
and sharing the same general physical characteristics are part of the same like product, regardless of physical differ- 
ences and limits on interchangeability.” NEC Brief at 34 (emphasis in the original) 

There is agency precedent, however, for not expanding the like product definition to include domestic interchange- 
able goods. See e.g., Foam Extruded PVC and Polystyrene Framing Stock From the United Kingdom, USITC Pub. No 
2930, Inv. No. 731-TA-738 (Preliminary), at 6 (Oct. 1995)(declining to include framing stock of wood, metal and other 
non-subject materials in the like product notwithstanding some degree of interchangeability); Minivans From Japan, 
USITC Pub. No. 2529, Inv. No. 731-TA-522 (Final), at 5 (July 1992)(“There is some overlap between the different 
types of vehicles and therefore a degree of substitutability * * * between certain minivans and certain station wagons, 
full-size vans, and sport-utility vehicles. The record as a whole, however, indicates that minivans as a product category 
fill a market niche that is only partially served by these other vehicles.”). 

Accordingly, the Commission’s decision reflects its case-by-case approach rather than an established agency rule or 
precedent. See Asociacion Colombiana, 12 CIT at 638, 963 F. Supp. at 1169 n.5. 
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In Flat Panel Displays, the Commission found overlaps in physical 
characteristics, end uses and other factors between the subject and non- 
subject high-information content flat panel displays (“FPD”). See I-12. 
Further, the record was replete with evidence demonstrating the ex- 
tremely rapidly developing nature of FPD technology. The Commission 
explained, “[w]hat may have been a possible dividing line between dif- 
ferent FPD technologies yesterday, therefore, may no longer exist today, 
and what may be a possible dividing line today may disappear tomorrow. 
The record indicates that “the specific end uses to which [FPD’s] have 
been put at any point in time is largely dependent upon currently avail- 
able technology.” Id. at I-10 (emphasis provided). The Commission con- 
cluded that, while some differences existed, “those differences are 
relatively minor when viewed in the context of the development of * * * 
FPD technology.” Jd. at I-9. 

In contrast here, the Commission found clear physical differences and 
some overlap in end-use applications. Further, the record clearly dem- 
onstrates limited effective interchangeability: regardless of the present 
advances in technology, the porting and optimizing of large application 
codes from vector to non-vector supercomputers is very difficult. See Fi- 
nal Staff Report at I-17. For example, one purchaser reported that “it is 
very difficult to transfer these codes from one architecture to another 
and expect to get competitive performance.” Jd. n.40. Another stated, 
“[yles we develop applications in-house. Software written for a vector 
supercomputer cannot be transferred quickly and easily. The cost in 
terms of man years is equivalent to [the] cost of writing the code origi- 
nally.” Id. A third purchaser reported that, “[d]ue to our long history of 
vector supercomputing, most software applications were developed for 
vector supercomputers. However, in recent years the trend has been go- 
ing to parallel systems. Usually the software cannot transfer easily from 
vector to parallel systems.” /d. 

Based on the evidence cited above, the Court finds the Commission’s 
conclusion that significant practical limitations affect the interchange- 
ability of vector and non-vector supercomputers in a large number of ap- 
plications to be supported by substantial evidence. 


3. PRODUCER AND CUSTOMER PERCEPTIONS OF THE PRODUCT 


The Commission determined that supercomputers are purchased to 
run highly sophisticated programs and applications which are specifi- 
cally designed for either vector or non-vector processing. Views at 
16-17. Most purchasers stated that their in-house software applications 
were usually developed for a particular architecture. While many pur- 
chasers stated that the applications could be ported to another architec- 
ture, several noted that the process was difficult, time-consuming, 
expensive and often not effective/successful. Final Staff Report at 
I]—17-II-20. Based on this evidence the Commission found that custom- 
ers perceive vector and non-vector supercomputers to be distinct pro- 
ducts. Views at 16. 
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The Commission also found that producers perceive a difference be- 
tween vector and non-vector supercomputers. Jd. Several producers of 
non-vector supercomputers including Cray, acknowledged that some 
procurements favored vector processing. Views at 18 n.51 (citing Com- 
mission Questionnaire responses of two large domestic manufacturers 
of computers). Further, the ITC found the fact that producers perceived 
the products to be different is evidenced by the fact that both Fujitsu and 
NEC have added or are in the process of adding non-vector supercom- 
puters to compliment their product line. Jd. at 18. Finally, the Commis- 
sion noted that Cray, the only domestic producer of vector 
supercomputers, considers its vector and non-vector operations to be 
separate lines of businesses. Id. The Commission concluded that con- 
sumers and producers perceive vector and non-vector supercomputers 
to be distinct products. Id. 

NEC argues that the Commission “ignored overwhelming evidence 
on the record that purchasers perceive vector and non-vector supercom- 
puters as a single like product.” NEC Brief at 28. Specifically, NEC 
maintains that the Commission’s conclusion that many users find the 
process of conversion to be “generally very difficult, time consuming 
and expensive,” was based on the same fragments invoked to support its 
finding of limited interchangeability; the anecdotal observations of 
three representatives of government agencies that have used domesti- 
cally manufactured vector supercomputers for a long time. Jd. at 29. 

First, “absent some showing to the contrary, the Commission is pre- 
sumed to have considered all of the evidence in the record.” National 
Ass’n of Mirror Mfrs. v. United States, 12 CIT 771, 779, 696 F. Supp. 642, 
648 (1988). 

Second, the Commission responds that NEC’s point relates primarily 
to the issue of interchangeability of the different architectures. Def.’s 
Brief at 31. As noted, the ITC recognized that vector and non-vector su- 
percomputers may be perceived to be interchangeable for some mid- 
range applications. See supra text at 16. Nevertheless, the Commission 
found that they are also perceived to be different products. Views at 18 
n.54. The record supports the Commission’s position. 

For example, one of the three major auto makers reported that paral- 
lel processing has not proven to be an effective method to replace vector 
supercomputers for some of it’s applications. See Final Staff Report at 
II-15 n.32 (reporting that “NASTRAN is pretty much done on vector 
machines. Some NASTRAN jobs are run on parallel machines, but they 
do not get the same performance results. Parallel machines need 5 days 
to complete a large crash analysis, whereas the vector machines can 
complete the crash analysis in 3 days. To [this company], the difference 
between 5 and 3 days is significant.”). Other evidence reinforces the 
views expressed by this auto maker. Specifically, the Commission asked 
purchasers if other products or services could substitute for the pur- 
chase or lease of vector supercomputers. See e.g., Conf. Doc. No. 93, Part 
II, Sect. I, at 5 (Final Purchaser Questionnaire, Western Atlas Interna- 
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tional Inc.)(July 11, 1997). More than twenty-five purchasers answered 
the question. Most stated that there were no substitutes, or alternative- 
ly, the degree of substitutability was limited. Conf. Doc. No. 29 (Cray 
Post-Hearing Brief and Answers to Commission Questions, Ex. 1—A, at 
1-2). 

NEC also argues that one major domestic computer manufacturer re- 
ported that of the nearly 1,000 supercomputer procurements in which it 
has been involved, only three favored vector processing. NEC Brief at 
32. NEC mischaracterizes the manufacturer’s response. The domestic 
manufacturer stated that there were three sales in which it did not bid 
because specifications favored vector processing. See Conf. Doc. No. 95, 
Question IV.A.7, at 17 (Final Producers Questionnaire, Response of Do- 
mestic Computer Producer)(June 12, 1997). This was in response to the 
question: “[f]Jrom January 1, 1994 to the present have there been 
instances when your firm was aware of a request for [a] bid for a vector 
or non-vector supercomputer system, but your firm did not bid on this 
sale?” Id. The response, however, makes no reference to the other pro- 
curements that the manufacturer did bid on. 

Fujitsu also argues that the fact that many software applications have 
in the past been developed for use on a particular type of architecture 
does not establish a lack of substitutability between vector and non-vec- 
tor supercomputers. Fujitsu Brief at 32. NEC further contends that re- 
lying on the historical differentiation by producers is ill-founded: “by 
this logic, Dodge and Plymouth automobiles, both marketed by Chrysler 
Corporation, must be considered separate like products—an absurd re- 
sult.” NEC Brief at 33. 

However, “[i]t is within the Commission’s discretion to make reason- 
able interpretations of the evidence * * *.”). See National Ass’n of Mir- 
ror Mfrs., 12 CIT at 774, 696 F Supp. at 644. Here, the evidence 
demonstrates that most purchasers develop in-house applications for a 
specific architecture. See Final Staff Report at I-17. In addition, most 
purchasers reported that the porting and optimizing of large application 
codes is generally very difficult. Jd. Further, producers reported that 
some procurements favored vector processing. Id. Based on the record, 
the Commission reasonably inferred that purchasers and producers 


perceived significant differences between vector and non-vector super- 
computers. 


4. PRICE DIFFERENCES 


The Commission found that “[a]t the high end, vector supercomput- 
ers remain very expensive, generally ranging in price from $2.5 million 
to $40 million or more. At the low end vector system prices range from 
$300,000 to $1 million.” Views at 18. The ITC recognized that “[s]call- 
able parallel systems range in price from $100,000 at the low end to 
hundreds of millions of dollars at the high end, thereby suggesting that 
certain non-vector systems are more expensive than vector systems. Id. 
The Commission concluded, however, that, “in general, non-vector sys- 
tems are a less expensive option than vector machines, which supports a 
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finding of some price distinctions between the two groups of products.” 
Views at 19. 

Fujitsu does not challenge the Commission’s factual finding. Rather, 
Fujitsu argues that the Commission based its conclusion on a funda- 
mental misconception of how customers decide what system to pur- 
chase. Fujitsu Brief at 34. Fujitsu maintains that, “[p]urchase decisions 
are made on a total cost basis. In other words, in evaluating the cost ofa 
system, prospective customers take into account not only the price of 
the supercomputer hardware, but also the cost of porting existing soft- 
ware applications, maintenance costs, and operation costs.” Jd. at 
34-35. This point, however, does not detract from the evidence support- 
ing the Commission’s finding of price differences between vector and 
non-vector systems. See Final Staff Report at I-22. 

Furthermore, most purchasers stated that vector systems were more 
expensive. For example, one purchaser stated that if one can get an ap- 
plication to run on a non-vector parallel computer efficiently, the cost of 
the non-vector parallel solution is probably less than a vector solution. 
See Conf. Doc. No. 29 (Cray Post-Hearing Brief and Answers to Commis- 
sion Questions, Ex. 1-A, Question 5, at 1, Purchaser 1). Another pur- 
chaser noted that for a given (high) level of Gflops® performance, 
massively parallel processors and more recently symmetric multipro- 
cessors are much cheaper then vector supercomputers. /d., Purchaser 4. 
A third purchaser commented that vector supercomputers are generally 
more expensive than non-vector supercomputers. Jd. at 2, Purchaser 
10. Therefore, the Court finds the Commission’s finding with respect to 
price differences was supported by substantial evidence. 

Accordingly, the Court concludes that the Commission’s determina- 
tion that the domestic like product consists of only vector supercomput- 
ers is supported by substantial evidence. 


II. INJURY DETERMINATION 

According to the Court of Appeals for the Federal Circuit, “[a]n affir- 
mative injury determination requires both (1) present material injury 
and (2) a finding that the material injury is ‘by reason of’ the subject im- 
ports.” Gerald Metals, Inc. v. United States, 132 F. 3d 716, 719 (Fed. Cir. 
1997). The section of the antidumping statute that discusses the threat 
factors also includes the “by reason of” language. 19 U.S.C. 
§ 1677(7)(F)(G). Thus, a positive threat determination also requires a 
showing of a causal connection between the LTFV goods and the threat- 
ened material injury. Gerald Metals, 132 F. 3d at 720. 

Further, the “by reason of” standard “mandates a causal—not merely 
temporal—connection between the LTFV goods and the [threat of] ma- 
terial injury.” Jd. “[A] showing that economic harm to the domestic in- 
dustry [is likely to occur] when LTFV imports are also on the market is 
not enough to show that the imports [will likely] cause[] a material inju- 


® Performance measured in gigaflops is determined by billions of floating point operations per second. Final Staff 
Report at vi 
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ry.” Id. at 719. Nor does the mere showing of the existence of some likely 
economic harm rise to the standard of “material injury’—“harm which 
is not inconsequential, immaterial, or unimportant”—as required by 
the statute. See 19 U.S.C. § 1677(7)(A). 

As it deals with the projection of future events, a threat of material 
injury analysis is inherently less amenable to quantification than the 
material injury analysis. See Hannibal Indus., Inc. v. United States, 13 
CIT 202, 209, 710 F Supp. 332, 338 (1989); Rhone Poulenc, S.A. v. 
United States, 8 CIT 47, 59, 592 F Supp. 1318, 1329 (1984). Neverthe- 
less, the statute requires adequate evidence to show that the harm will 
occur by reason of the LTF'V imports, not by reason of a minimal or tan- 
gential contribution to material harm caused by LTFV goods. Gerald 
Metals, 132 F.2d at 722. 

In examining the causal connection between the LTFV imports and 
the threatened material injury, the Commission is required by statute to 
consider, “among other relevant economic factors,” the following nine 
factors: 


(1) if a countervailable subsidy is involved, such information as 
may be presented to it by the administering authority as to the na- 
ture of the subsidy * * *. 

(II) any existing unused production capacity or imminent, sub- 
stantial increase in production capacity in the exporting country in- 
dicating the likelihood of substantially increased imports of the 
subject merchandise into the United States, taking into account the 
availability of other export markets to absorb any additional ex- 
ports, 

(III) a significant rate of increase of the volume or market pene- 
tration of imports of the subject merchandise indicating the likeli- 
hood of substantially increased imports, 

(IV) whether imports of the subject merchandise are entering at 
prices that are likely to have a significant depressing or suppressing 
effect on domestic prices, and are likely to increase demand for fur- 
ther imports, 

(V) inventories of the subject merchandise, 

(VI) the potential for product-shifting if production facilities in 
the foreign country, which can be used to produce the subject mer- 
chandise, are currently being used to produce other products, 

(VII) in any investigation under this subtitle which involves im- 
ports of both a raw agricultural product * * * and any product pro- 
cessed from such raw agricultural product * * *, 

(VIII) the actual and potential negative effects on the existing de- 
velopment and production efforts of the domestic industry, includ- 
ing efforts to develop a derivative or more advanced version of the 
domestic like product, and 

(IX) any other demonstrable adverse trends that indicate the 
probability that there is likely to be material injury by reason of im- 
ports (or sale for importation) of the subject merchandise (whether 
or not it is actually being imported at the time). 


19 US.C. § 1677(7)(F)(i)(1994). 
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The Commission evaluates these factors in considering the causal ef- 
fects of the LTFV imports on the threatened harm to the domestic indus- 
try by applying the standards set forth in section 1677(F)(ii). See 19 
U.S.C. § 1677(F)(ii). The Commission is to “consider the factors set forth 
[above] as a whole in making a determination of whether further 
dumped * * * imports are imminent and whether material injury by rea- 
son of imports would occur unless an order is issued * * *.” Id. 

Thus, after considering all relevant economic factors in making a de- 
termination of whether further dumped imports are imminent, the 
Commission must make an analytically distinct determination to com- 
ply with the “by reason of” standard. See Gerald Metals Inc. v. United 
States, slip op. 98-148, at 11 (Oct. 20, 1998). To make this showing, the 
Commission must determine whether the LTFV imports themselves 
made a material contribution to the threatened material injury. Jd. 
Therefore, proper adherence to the causation analysis incorporated in 
the statute prevents the Commission from finding threatened material 
injury by reason of LTFV imports where their contribution to overall 
harm is de minimis (i.e., minimal or tangential). 

Our first question, then, is whether the Commission considered its 
threat of material injury finding in a manner consistent with this legal 
standard. 

The Commission found that the domestic industry producing vector 
supercomputers was threatened with material injury by reason of the 
LTFV imports from Japan. Views at 38. The Commission based its find- 
ing in part on its vulnerability analysis, explaining that the “industry’s 
current weakened financial condition due to restructuring expenses, 
the shift in demand from large scale to lower-margin mid-range sys- 
tems, declining government sales, and overall declining profitability 
makes [the domestic industry] particularly vulnerable” to the adverse 
effects of dumped imports. Id. at 46. 

Here, the record indicates that there were significant economic fac- 
tors having a negative impact on the domestic industry that are entirely 
unrelated to the subject imports. Jd. at 21-24. The Commission, howev- 
er, did not undertake any analysis to distinguish between the contribu- 
tion to material harm caused by LTF'V goods and these economic factors 
unrelated to the subject imports.® Rather, the Commission stated that, 
“(allthough [it] may consider causes of injury to the industry other than 
the LTFV imports, it is not to weigh causes.” Jd. at 30. Consequently, it 
appears that the Commission may have adopted the reasoning that any 
contribution to material harm caused by LTF'V imports constitutes suf- 
ficient causation to satisfy the “by reason of” test.’ This approach, how- 


6 The Court notes that the antidumping statute on its face does not compel a single method for analyzing causation, 
so long as the requirements of section 1677(7)(F) are met. See Gerald Metals, slip op. 98-148, at 13. 


7 To the contrary, the statute requires the injury to occur ‘by reason of’ the LTFV imports. This language does not 
suggest that an importer of LTF'V goods can escape * * * duties by finding some tangential or minor cause unrelated to 
the LTFV goods that [is likely to contribute] to the harmful effects on [the domestic market]. By the same token, this 
language does not suggest that the Government satisfies its burden of proof by showing that the LTFV goods them- 
selves [will contribute] only minimally or tangentially to the material harm.” Gerald Metals, 132 F.3d at 722. 
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ever, is contradictory to the “by reason of” standard articulated by the 
Federal Circuit. Gerald Metals, 132 F.3d at 722. 

The Court notes that the Senate Report to the Trade Agreements Act 
of 1979 states that the “law does not contemplate that the effects from 
[LTFV] imports be weighed against the effects associated with other fac- 
tors[.]” S. Rep. No. 249, 96" Cong., 15* Sess. at 74 (1979). The Federal 
Circuit, however, declined to endorse the 1979 Senate Report in Gerald 
Metals. See 132 F.3d at 722; see also Gerald Metals, slip op. 98-148, at 11 
n.8; Statement of Administrative Action, H.R. Doc. No. 316, 103d Cong., 
2d Sess. (1994), reprinted in Uruguay Round Agreements Act, Legisla- 
tive History, Vol. VI, at 852 (“SAA”)(“[T]he Commission must examine 
other factors to ensure that it is not attributing injury from other 
sources to the subject imports.”).° 

On this record, the Court cannot conclude that the Commission made 
the requisite determination that the LTFV imports themselves made a 
material contribution to the threat of material injury. 

In addition, the Commission’s consideration of one of the statutory 
threat factors suggests that it did not apply the analysis mandated by 
the Federal Circuit.’ 

In considering the price effects of future imports, the Commission re- 
ceived information on competing domestic and subject import bids 
where the domestic and imported product were in direct competition on 
five projects worth almost $89 million. Views at 43. One of these transac- 
tions—the possible sale by NEC to the University Corporation for At- 
mospheric Research (“UCAR”) for use by the National Center for 
Atmospheric Research (“NCAR”)—was postponed in response to Com- 
merce’s final antidumping determination.!° Regarding the remaining 
transactions, the Commission found, “[i]n three * * * instances, the im- 
ported product significantly underbid the domestic product. Although 
the foreign producer was often not successful with the low bid, this 
aggressive behavior is an indication of the willingness of the Japanese 
producers to price aggressively to try to take sales from the domestic in- 
dustry.” Id. (emphasis provided). The Commission concluded that the 
increased subject imports will enter at prices likely to depress or sup- 
press prices to a significant degree. Id. (emphasis provided). 


8 The Statement of Administrative Action represents “an authoritative expression by the Administration concern- 
ing its views regarding the interpretation and application of the Uruguay Round agreements * * *.” SAA at 656. “[I]t is 
the expectation of the Congress that future Administrations will observe and apply the interpretations and commit- 
ments set out in this Statement.” Jd. (quoted in Delverde, SrL v. United States,21 CIT ___, __, 989 F. Supp. 218, 
229-30 n.18 (1997) 


9 The Court here is not endorsing a “magic words analysis.” It is a well recognized principle of administrative law, 
that “[{a] court may ‘uphold [an agency’s] decision of less than ideal clarity if the agency’s path may reasonably be dis- 
cerned.’” Ceramica Regiomontana, S.A. v. United States, 5 Fed. Cir. (T) 77, 78, 810 F2d 1137, 1139 (1987)(quoting Bow- 
man Transp. Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974)); see Colorado Interstate Gas Co. v. FPC, 
324 U.S. 581, 595 (1945). Rather, the Court is noting that neither the Commission’s finding overall, nor its analysis of 
the individual statutory threat factors, indicate that it applied the analysis mandated by the Federal Circuit. See e.g. 
Goss Graphics System, Inc. v. United States,22CIT___,_s, slip op. 98-147, at 49 (Oct. 16, 1998)(upholding ITC’s 
affirmative threat of injury determination after revie sw of Commission 


s assessment of the individual economic threat 
factors) 


10 The UCAR contract was placed on hold until the completion of this investigation. In the interim, NCAR extended 
its existing leases which did not involve using foreign imports. See Final Staff Report at VII-6, n.23 
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Plaintiffs challenge the Commission’s finding, arguing that there can 
be no price suppressing or depressing effects due to imports because 
contracts are awarded on a basis other than prices. Fujitsu Brief at 39; 
NEC Brief at 42. 

The Commission recognized this point, however, noting that 
‘La]lthough purchasing decisions are made on the basis of a variety of 
factors, price clearly is one of these, and the underbidding by the Japa- 
nese producers * * * indicates that the imports will likely have a signifi- 
cant price depressing or suppressing effect on domestic prices.” Views at 
45. In support of this statement, the Commission cites to three of the five 
projects reviewed. In a bid to one large pharmaceutical company, Fujit- 
su’s bid was almost sixty-five percent lower than the domestic bid, based 
on $million/Gflop. Id. at 43. Similarly, another Japanese producer’s bid 
to NOAA/GFDL was almost forty-five percent lower than the domestic 
bid based on $million/Gflop. Jd. (citing Final Staff Report at V—26). Al- 
though the UCAR project was canceled, the Federal Computer Corpora- 
tion was the only company still under consideration, with a final bid that 
was approximately forty percent below Cray’s final bid. Jd. at 44. The 
Court does not find this analysis, by itself, convincing. 

First, the Commission itself concluded that the LTFV imports did not 
significantly affect prices during the period of investigation. Views at 33. 
Second, this case is unlike the situation in Goss Graphics System, Inc. v. 
United States, where the record clearly demonstrated that price was an 
important factor in the purchaser’s decision. See 22 CIT ,___, slip 
op. 98-147, at 24-33 (Oct. 16, 1998)(noting that eighteen of the fifty pur- 
chasers surveyed said that price was among the top three most signifi- 
cant factors in choosing which vendor to use, that forty-four of 
forty-eight purchasers considered price to be either critical, very impor- 
tant or moderately important, and that in almost half of the bids involv- 
ing competition between domestic and subject merchandise, the bid was 
awarded to the lowest bidder). 

Third, more than seventy-five percent of the reported value of vector 
supercomputer purchases during January 1994 to June 1997 were 
single-sourced.!! Fourth, three of the five projects cited by the Commis- 
sion to support its price analysis were won by the domestic industry. 
Views at 44. In addition, the majority of the projects reviewed were won 
by suppliers with bids that were significantly higher-priced. Final Staff 
Report at V-27. 

On this record, the Court cannot conclude that the Commission ap- 
plied the correct legal standard in evaluating the cited examples of 
aggressive pricing in order to find that LTFV imports themselves “are 
likely to have a significant depressing or suppressing effect on domestic 
prices”. 19 U.S.C § 1677(F)(i)(IV). Furthermore, the Commission has 
failed to explain how bids involving imports would affect future prices 
when price has not been previously determinative. 


11 Ps r ‘ 
++ Final Staff Report at V-4 n.2. Purchasers sole source through either a direct, non-competitive procurement, or by 
a specification which defines a specific product. Jd. at II-22 n.46 
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Accordingly, the Court cannot conclude that the Commission made 
the requisite determination that the LTFV imports themselves made a 
material contribution to the threatened material injury. Therefore, the 
Court remands the Commission’s threat determination for further ex- 
planation or reconsideration. 


CONCLUSION 
The Commission shall reconsider its determination in a manner 
consistent with this opinion. The Commission shall file its remand de- 
termination with the Court within 90 days. Plaintiffs and Defendant-In- 
tervenors are granted 30 days to file comments on the remand 


determination. The Commission may respond to any comments filed 
within 20 days. 


(Slip Op. 98-165) 
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OPINION 


POGUE, Judge: On May 6, 1998, this Court remanded certain aspects 
of the Department of Commerce (“Commerce” or “the Department”) fi- 
nal determination in Polyvinyl Alcohol From the People’s Republic of 
China, 61 Fed. Reg. 14,057 (Dep’t Commerce 1996)(final det.)(“Final 
Determination”). See Air Products and Chemicals, Inc. v. United States, 
22 CIT __, 14 F. Supp.2d 737 (1998)(“Air Products”). 

The remand order directed Commerce to cite evidence to support its 
conclusion that VAM Organic Chemicals, Ltd. (VAM Organic) and Poly- 
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chem, LTD. (Polychem) are equally representative of the polyviny] alco- 

hol (PVA) industry in India, thereby justifying the use of a simple 

average of the available data from both producers in valuing certain fac- 

tors of production. 7d. at __, 14 F Supp.2d 746. Plaintiff Air Products 

and Chemicals Inc., objects to Commerce’s remand determination. 
DISCUSSION 

This case concerns the “factors of production” methodology applica- 
ble in anonmarket economy proceeding.! In the underlying administra- 
tive review, Commerce used India as the surrogate market economy, and 
sought surrogate values for each factor of production. Commerce stated 

that it would select, where possible, publicly available, published infor- 
mation (“PAPI”). Commerce provided interested parties with the op- 
portunity to submit P% <q for the Department to consider when valuing 
the factor inputs. Id. < , 14 F Supp.2d at 744. 

Air Products, aks at ‘at the administrativ e level, provided rates for 
the factors of production based upon financial statements for VAM Or- 
ganic. In its preliminary calculations, Commerce relied upon the peti- 
tioner’s PAPI. Jd. After making certain adjustments, Commerce applied 
a factory overhead rate of 37.44%, a general and administrative ex- 
penses (“G&A”) rate of 45%, and a profit rate of 4.78%. Id. 

Subsequently, Sinopec Sichuan Vinylon Works (“Sinopec”), one of the 
respondents in the proceeding, submitted data for Polychem, a company 
that Sinopec alleged to be a more significant producer of PVA than VAM 
Organic. In its final calculations, Commerce used a simple average of the 
factory overhead, G&A and profit percentages reported for both Poly- 
chem and VAM Organic. Commerce applied a rate of 29.44% for factory 
overhead, 37.57% for G&A, and 2.4% for profit. Id. 

In Air Products, this Court upheld Commerce’s use of an average of 
the data from both producers in order to bg the factors of production 
as a permissible application of 19 U.S.C. § 1677b(c)(1). See id., at 
14 F Supp.2d at 745. Notwithstanding its appr oval of the Department’s 
methodology, the Court remanded the issue to Commerce for reconsid- 
eration because of Commerce’s failure to cite evidence to support its 
conclusion that VAM Organic and Polychem are equally representative 
of the PVA industry in India. Id. at , 14 F Supp.2d at 746. 

In its Remand Determination, Commerce explained that VAM Organ- 
ic and Polychem are equally representative based on its analysis of the 
public financial statements of each company. Final Results of Redeter- 
mination Pursuant to Court Remand (“Remand Determination”) at 4. 
Specifically, Commerce compared production and sales data from VAM 
Organic’s 1992-93 audited financial statement to Polychem’s 1992-93 


’ 


2 Familiarity with the Court’s earlier decision in this case is presumed 


“Congress has directed that the valuation of the factors of production shall be based on the “best available informa- 
tion” from “significant producers of comparable merchandise.” 19 U.S.C. § 1677b(c)(1),(4)(1994 
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audited financial statements. Jd. Commerce stated that this comparison 

revealed basic similarities between the two PVA producers: 
For example, a basic comparison of these figures demonstrates that 
these producers have comparable capacity, production and sales fi- 
gures. VAM Organic and Polychem had equivalent capacity 
(installed and licenses) of 2000 MT during the 1992-93 period. Not- 
withstanding plaintiff's claims, Polychem, not VAM Organic, had 
more significant actual production and sales of PVA during this pe- 
riod but, in any event, the data from both firms is reasonably com- 
parable. 

Id. 

The Court finds that this constitutes substantial evidence supporting 
Commerce’s finding that both producers are equally representative of 
the PVA industry in India. 

Plaintiff does not dispute the appropriateness of Commerce’s deter- 
mination to rely on the public financial statements of the Indian PVA 
producers to evaluate their representativeness. Rather, Plaintiff dis- 
agrees only with Commerce’s statement that there is reasonable evi- 
dence to conclude that the two surrogate producers were equally 
representative of the PVA industry or of the PRC producers under in- 
vestigation. Pl.’s Comments & Opp’n to Commerce’s Remand Det. 
(“Pl.’s Comments”) at 2. 

Specifically, Plaintiff maintains that the vertical integration of VAM 
Organic is “directly comparable” to the Chinese PVA producers, while 
Polychem is “much more diversified.” Jd. at 3. Plaintiff argues that 
Commerce failed to take into account the diversified nature of Poly- 
chem’s activities. Therefore, Commerce has based its surrogate values 
not “upon the experience of producers from the industry closest to the 
product under investigation,” but rather on the diversified experience of 
a segment of the Indian chemical industry as a whole. Jd. (emphasis pro- 
vided). 

Commerce responds that Air Products ignores the agency’s reason- 
able preference for information specific to the subject merchandise. 
Def.’s Reply to Pl.’s Comments on Remand Determination at (“Def.’s 
Reply”) at 4. Air Products explains that: 

[A]lthough Polychem may have manufactured more PVA than 
VAM Organic, in excess of 90 percent of VAM Organic’s company- 
wide operations consist of production of PVA and its upstream com- 
ponents—i.e., merchandise directly comparable to the Chinese 
producers’ various stages of production—while less than 25 percent 
of Polychem’s company-wide production is of PVA and its upstream 
components. The reason is that Polychem is a much more diversi- 
fied company. 
Pl.’s Comments at 3. As Commerce points out, however, Air Product’s 
argument mistakenly focuses upon the production of “upstream compo- 
nents,” rather than upon the production of the subject merchandise. 
Def.’s Comments at 4; see Air Products,22 CIT at__, 14 F Supp.2d at 
745 (noting that the use of data from two producers of the subject mer- 
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chandise “comports with Congress’ intent that the Department use 
relevant data on production of the same class or kind of merchan- 
dise.”)(emphasis provided).° 

Furthermore, Air Product’s argument is also based upon its unsup- 
ported assertions regarding the comparative vertical integration of the 
Indian and PRC production.‘ See P1.’s Comments at 3 (stating that VAM 
Organic’s company-wide operations consist of production of PVA and its 
upstream components—i.e., merchandise directly comparable to the 
Chinese producers’ various stages of production). In Air Products, this 
Court upheld “Commerce’s conclusion that ‘[t]here is no evidence * * * 
to indicate that the Indian producers are any less vertically integrated 
than the PRC PVA producers.’” slip op. 98-60 at 20. Accordingly, the 
Court will not revisit the issue here. 


CONCLUSION 


In accordance with the foregoing opinion, the Court finds Com- 
merce’s Final Results of Redetermination Pursuant to Court Remand 
in Air Products and Chemicals, Inc. v. United States,22 CIT __—, 14 F 
Supp.2d 737 (1998) to be supported by substantial evidence. 


3In fact, the Department’s subsequently enacted regulation concerning its NME methodology states, “[flor 
manufacturing overhead, general expenses, and profit, the [agency] normally will use non-proprietary information 
gathered from producers of identical or comparable merchandise in the surrogate country.” 19 C.FR. § 351.408(b)(4) 
(1998)(emphasis added). The regulation makes no reference to any other related merchandise, such as upstream pro- 
ducts. Furthermore, Congress’ guidance regarding the term “comparable merchandise” is that it be of the same gener- 
al class or kind of merchandise. See Union Camp Corp. v. United States,22CIT__,__, 8F. Supp.2d 842, 848 (1998). 

4 Air Products also argues that Commerce has failed to address its basis for determining that the company-wide data 
of the two surrogates—one with more than 90 percent of its production involved with PVA and its upstream compo- 
nents and the other with less than 25 percent of its production involved with PVA and its upstream components—were 


equally representative of the PVA industry or the fully integrated PRC producers under investigation. Pl.’s Comments 
at 4 
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OPINION 
[. PROCEDURAL HISTORY 

BARZILAY, Judge: Following several countervailing duty investiga- 
tions involving softwood lumber imports from Canada into the United 
States, see Certain Softwood Lumber Products from Canada, 57 Fed. 
Reg. 22,570 (Dept. Commerce 1992), the governments of Canada and 
the United States signed an agreement in 1996 providing for a ceiling on 
the number of board feet of such lumber permitted to be imported from 
Canada to the United States. Softwood Lumber Agreement, May 29, 
1996, U.S.-Can., 25 I.L.M. 1197 (the “Agreement”). 

Exports from Canada were to be controlled by means of export per- 
mits and fees administered by the Canadian provincial governments. 
Imports classified within heading 4407 of the Harmonized Tariff Sched- 
ule of the United States (“HTSUS”) were specifically covered by the 
terms of the Agreement; imports classified within heading 4418, 
HTSUS, were not. In 1997, North Star Wholesale Lumber (“North 
Star”) sought a classification ruling from the United States Customs 
Service (“Customs”) on a product described as a predrilled stud. By rul- 
ing dated February 18, 1997, Customs classified these drilled spruce- 
pine-fir studs under subheading 4418.90.4040, HTSUS (“the North 
Star Ruling”). 

After initiating a notice and comment procedure, see Tariff Classifi- 
cation of Drilled Softwood Lumber, 62 Fed. Reg. 55, 667 (Dept. Treas. 
1997); Tariff Classification of Drilled Softwood Lumber, 63 Fed. Reg. 





388 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 1, JANUARY 6, 1999 


17,927 (Dept. Treas. 1998); Customs B. & Dec. at 56-57 (Apr. 15, 1998), 
Customs revoked the North Star Ruling on July 1, 1998. Customs Rul- 
ing HQ 961555 (July 1, 1998). 

The first Federal Register notice, soliciting comments on the issue of 
predrilled studs, stated: 


until the resolution of this issue, we are restricting the determina- 
tion in NY B81564 [the North Star Ruling] to the facts of that spe- 
cific case, and as such, there should be no reliance by third parties 
on NY B81564 for prospective or future importations of drilled soft- 
wood lumber. Claims for detrimental reliance under § 177.9, Cus- 
toms Regulations (19 CFR 177.9), will not be entertained for 
actions occurring on or after the date of publication of this notice. 


62 Fed. Reg. 55,667 (Dept. Treas. 1997). 

In the revocation notice, Customs recited the effective date of the re- 
vocation as “effective for merchandise entered or withdrawn from ware- 
house for consumption on or after (60 days from date of publication in 
the Customs Bulletin).” HQ 961555. Nevertheless, in its administrative 
message announcing the revocation, Customs instructed its port per- 
sonnel that the revocation would be effective on the date of publication 
for all importers except for North Star, the holder of the original ruling, 
and that such importations of predrilled studs would require permits 
pursuant to the Agreement. Admin. Message 98-0537 (July 1, 1998). 

On June 30, 1998, the National Lumber and Building Materials Asso- 
ciation, the National Association of Home Builders, the Canadian 
Wholesale and Remanufacturing Lumber Association and Jackpine 
Forest Products, Ltd. sought a declaratory judgment and permanent in- 
junctive relief against Customs’ revocation of the original ruling classi- 
fying the predrilled studs in HTSUS heading 4418 and the failure to 
provide a sixty day grace period to third party importers, pursuant to 19 
U.S.C. § 1625(c). National Lumber and Bldg. Material Dealers Assoc. v. 
United States, No. 98-06-02426 (CIT June 30, 1998). That action was 
dismissed on July 16, 1998, pursuant to an agreement among the parties 
providing for importation of the product at issue and an expedited liqui- 
dation, protest and litigation schedule. 

This case is the result of the agreed-upon procedure, and presents the 
Court with two distinct issues: the proper classification of the predrilled 
studs, the merchandise at issue; and, whether 19 U.S.C. § 1625(c) grants 
third party importers a sixty day grace period, after proper revocation of 
an existing ruling, within which to continue importations under the pre- 
vious classification. 


II. THE CLASSIFICATION ISSUE 
A. Background 
Plaintiff, American Bayridge Corp. (“Bayridge”), has invoked this 
Court’s jurisdiction under 28 U.S.C. § 1581(a), challenging a decision of 


Customs which denied Bayridge’s protest filed pursuant to section 515 
of the Tariff Act of 1930, as amended, 19 U.S.C. § 1581(a) (1994). The 
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action involves the proper classification of predrilled studs within Chap- 
ter 44 of the HTSUS. 

Bayridge claims that its predrilled studs are properly classified under 
4418.90.4040, HTSUS, as builder’s joinery and carpentry of wood, or 
under 4421, HTSUS, which provides for “other articles of wood.” Cus- 
toms classified the predrilled studs under 4407.10.0015, HTSUS, which 
provides for “wood sawn or chipped lengthwise, sliced or peeled, wheth- 
er or not planed, sanded or finger-jointed, of a thickness exceeding 
6 mm: other: not treated: mixtures of spruce, pine and fir (‘S-P-F’).” The 
HTSUS provisions under consideration are as follows: 


CHAPTER 44 
Heading/Subheading Article Description 


4407 Wood sawn or chipped lengthwise, sliced or peeled, 
whether or not planed, sanded or finger-jointed, of a 
thickness exceeding 6 mm: 
4407.10.00 Coniferous 
Finger-jointed 
Other: 
Treated with paint, stain, creosote or oth- 
er preservative 
Not treated: 
Mixtures of spruce, pine, and fir 
(“S-P-F”) 


Explanatory Notes! 


With a few exceptions, this heading covers all wood and timber, of 
any length but of a thickness exceeding 6 mm, sawn or chipped 
along the general direction of the grain or cut by slicing or peeling. 
Such wood and timber includes sawn beams, planks, flitches, 
boards, laths, etc., and products regarded as the equivalent of sawn 
wood or timber, which are obtained by the use of chipping machines 
and which have been chipped to extremely accurate dimensions, a 
process which results in a surface better than that obtained by saw- 
ing and which thereby renders subsequent planing unnecessary. It 
also includes sheets of sliced or peeled (rotary cut) wood, and strips 
and friezes for parquet flooring, other than those which have been 


continuously shaped along any of their edges or faces (heading 
44.09). 


* * * * * * 


The products of this heading may be planed (whether or not the 
angle formed by two adjacent sides is slightly rounded during the 
planing process), sanded or end-jointed, e.g., finger-jointed (see the 
General Explanatory Note to this Chapter). 


1The Explanatory Notes constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
Tariff System. The Customs Co-operation Council was established in 1952 by convention in Brussels. The Customs 
Co-operation Council is now known as the World Customs Organization which publishes the Harmonized Commodity 
Description and Coding System. It has long been settled that “while the Explanatory Notes do not constitute control- 


ling legislative history, they do offer guidance in interpreting HTS subheadings.” Lonza Inc. v. United States, 46 F.3d 
1098, 1109 (Fed. Cir. 1995) 





40 


} 


CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 1, JANUARY 6, 1999 


The heading also excludes: 

(a) Wood roughly squared, e.g., by coarse sawing (heading 
44.03). 

(b) Chipwood and the like (heading 44.04). 

(c) Veneer sheets and sheets for plywood (and other wood not 
elsewhere specified or included) of a thickness not exceeding 
6 mm (heading 44.08). 

d) Wood continuously shaped along any of its edges or faces, 
of heading 44.09. 

e) Strips of plywood or veneered wood for parquet flooring 
(heading 44.12). 

(f) Builders’ joinery and carpentry (heading 44.18). 


Heading/Subheading Article Description 


Builders’ joinery and carpentry of wood, including cel- 
lular wood panels and assembled parquet panels; 
shingles and shakes: 
3.10.00 00 Windows, French-windows and their frames 
3.20 Doors and their frames and thresholds: 
.20.40 00 French doors 
18.20.80 Other 
Flush doors 
Other 
4418.30.00 Parquet panels 
4418.40.00 Formwork (shuttering) for concrete construc- 
tional work 
4418.50.00 Shingles and shakes 
4418.90 Other: 
4418.90.20 OC Edge-glued lumber 
4418.90.40 Other 
Beams and arches, laminated 
Roof trusses 


Other fabricated structural wood mem- 
bers 

Prefabricated partitions and panels for 
buildings 

Other 


Explanatory Notes 
I ; 


This heading applies to woodwork, including that of wood mar- 
quetry or inlaid wood, used in the construction of any kind of build- 
ing, etc., in the form of assembled goods or as recognizable 
unassembled pieces (e.g., prepared with tenons, mortises, dovetails 
or other similar joints for assembly), whether or not with their met- 
al fittings such as hinges, locks, etc. 

The term “joinery” applies more particularly to builders’ fittings 
(such as doors, windows, shutters, stairs, door or window frames), 
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whereas the term “carpentry” refers to woodwork (such as beams, 
rafters and roof struts) used for structural purposes or in scaffold- 
ings, arch supports, etc., and includes assembled shuttering for con- 
crete constructional work. However, plywood panels, even if 
surface treated for the purposes of concrete shuttering, are classi- 

fied in heading 44.12. 
The parties have cross-moved for summary judgment. The Coalition 
for Fair Lumber Imports submitted an amicus curiae brief in support of 
Customs’ motion for summary judgment. The Government of Canada 


and the Gouvernement du Québec each submitted an amicus curiae 
brief in support of Bayridge’s motion.” 
B. Undisputed Facts 

The merchandise at issue in this case consists of imported kiln-dried 
stud grade lumber, measuring two inches by six inches, in nominal 
lengths of eight feet, and featuring two one inch diameter holes drilled 
in the center of the face of each board about sixteen inches from each end 
(“predrilled studs”). Pl.’s Stat. Undisputed Facts 11; Def.’s Stat. Undis- 
puted Facts 11; Compl. 14. The merchandise is manufactured from stud 
grade lumber.? Def. ’s Stat. Undisputed Facts 11; Pl.’s Resp. to Def.’s Stat. 
Undisp. Facts 11. 

Bayridge entered a test shipment of predrilled studs on July 16, 1998. 
Customs liquidated Bayridge’s test shipment on July 17, 1998, and clas- 
sified the goods under heading 4407.10.0015, HTSUS. Bayridge imme- 
diately filed a protest, which was denied by Customs on August 14, 1998. 
Bayridge claims that the predrilled lumber should be classified as build- 
ers’ joinery and carpentry of wood under HTSUS 4418.90.4040, or, al- 
ternatively, under HTSUS 4421, which provides for “[o]ther articles of 
wood.” 


C. Legal Arguments 


Customs contends that predrilled studs are classifiable only under 
heading 4407, HTSUS, because they are dimensional lumber, sawn 
lengthwise, and the holes drilled into the face of the lumber do not make 
it a more processed wood article deserving classification in a later sub- 
heading. Def.’s Mem. Supp. Mot. Sum. J. at 28 (“Def.’s Mem.”). Customs 
asserts that heading 4407 is meant to be broad in scope and that restric- 


2 If Customs’ classification is sustained, predrilled studs will be subject to the provisions of the Agreement, as it is 
currently interpreted. Customs argues that the Court should consider the Agreement in its classification decision. See 
Def.’s Mem. Supp. Mot. Sum. J. at 35. It does so by arguing “that the HTSUS should not be interpreted so as to be in 
conflict with the terms of the Agreement if another construction is possible.” Jd. Because the Court wishes to make it 
absolutely clear that the Agreement played no role in determining the outcome of this case, a brief discussion follows 

At oral argument the Court informed the parties that it was not inclined to entertain arguments about any perceived 
effect the Agreement has on this case. It did so because this case presents two issues: one involves classification under 
the HTSUS, the other involves interpretation of a domestic statute; here neither implicate international law. After 
reviewing the terms of the Agreement, the Court is convinced that it has no relevance to this case. The Agreement does 
not address the manner in which goods are to be classified, nor does it speak to modifying or revoking the treatment 
accorded by either party to the goods falling within the Agreement. Accordingly, the Agreement played no role in the 
Court’s decision; and thus, it is not treated in the discussion that follows 

3A stud is defined as 

A framing member, usually cut to a precise length at the mill and designed to be used in framing building walls with 


little or no trimming before it is set in place. Studs are most often 2x4s, but 2x3s, 2x6s, and other sizes are also 
included in the stud category; studs may be of wood, steel, or composite material 


Amicus’ Mem. Supp. Def.’s Mot. Sum. J. at Ex.2 (citing Random Lengths, Terms of The Trade at 268 (3d ed. 1993) 
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tions may not be inferred if not specifically enumerated in the language 
of the provision. /d. at 36. 

Customs posits that even though the word “drilled” was dropped from 
the Tariff Schedule of the United States (“TSUS”) in its incarnation as 
the HTSUS, drilled lumber still falls under heading 4407 because the in- 
tent of that provision has remained the same. Jd. at 32-33. Customs 
points to an International Trade Commission concordance, prepared 
before promulgation of the HTSUS, regarding TSUS 202.03-202.30, 
202.52 and 202.54, which indicates that those TSUS provisions were 
converted to heading 4407, HTSUS. Amicus’ Mem. Supp. Def.’s Mot. 
Sum. J. at Ex. 4 (“Amicus’ Mem.”). Thus, Customs contends that head- 
ing 4407 was drafted to include drilled wood products. 

Customs also argues that the HTSUS was intended to remain revenue 
neutral in its conversion from the TSUS. Def.’s Mem. at 32. Customs re- 
lies upon Anhydrides & Chemicals, Inc., in which the court reiterated 
the administrative mandate that “conversions to the harmonized sys- 
tem would leave existing duty rates undisturbed as much as possible.” 
Anhydrides & Chemicals, Inc. v. United States, 130 F.3d 1481, 1484 
(Fed. Cir. 1997). Thus, Customs argues, predrilled lumber should be 
classified under 4407 because, under the TSUS equivalent of 4407, 
drilled lumber was duty free, while under 4418, there is a duty to be 
paid.* Id. at 33. 

Customs further argues that heading 4407 includes many unlisted 
processes, such as cutting to length, kiln drying, easing, grading, treat- 
ing, end sealing, marking, and precision end cutting, and that these pro- 
cesses are conceded to be within 4407. Id. at 40-41. Customs argues that 
if wood subject to these processes were excluded from subheading 4407, 
then all dimensional lumber would be excluded from 4407. Id. at 42. 

Finally, Customs asserts that predrilled lumber is not classifiable un- 
der heading 4418, HTSUS, because it is not “joinery and carpentry of 
wood.” Jd. at 42-45. Customs argues that “joinery and carpentry of 
wood” require more than drilling a hole in the stud, and include more 
advanced products. Jd. at 45. Customs also posits that it would be illogi- 
cal to read heading 4407 as excluding wood that has been subject to dril- 
ling on the basis that drilling is too complicated a process, when wood 
that has been finger jointed, a far more complicated process, is specifi- 
cally included within the heading.® Id. at 39-40. 

Bayridge argues that predrilled lumber is properly classifiable under 
heading 4418, HTSUS. Bayridge asserts that heading 4407 is not an eo 
nomine provision covering all studs or lumber because it “neither 
names ‘studs’ nor describes drilled lumber.” Pl. ’s Mem. Supp. Mot. Sum. 
J. at 10-11 (“Pl.’s Mem.”). Rather, heading 4407 “describes the pro- 


4 However, Canadian products classified within heading 4418 are exempt from duty under the North American Free 
Trade Agreement. 

° “Fingerjoint—A method of joining two pieces of lumber end-to-end by sawing into the end of each piece a set of 
projecting ‘fingers’ that interlock. When the pieces are pushed together, these form a strong glue joint.” Def.’s Mem. at 


Ex. 7 (citing Random Lengths, Terms of The Trade at 105 (3d ed. 1993). Subheading 4407.10.00.01, specifically pro- 
vides for finger jointed wood. 
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cesses to which wood may be subjected,” and, since drilling is not in- 
cluded in that list of processes, it may not be included under that 
classification. Jd. at 11. 

Bayridge posits that the Explanatory Notes to heading 4407 offer no 
clue that drilling would be included in the processes enumerated, but 
that the language in the Explanatory Notes is specific enough in its enu- 
meration of processes that drilling would fall outside of its scope since it 
is not listed. Jd. at 16. In addition, Bayridge offers the Explanatory 
Notes to heading 4409, HTSUS, as evidence of Congressional intent to 
exclude drilling from heading 4407. Id. at 12. The Explanatory Notes to 
heading 4409 provide, in relevant part: 


This heading covers wood * * * which after sawing or squaring, has 
been continuously worked along any of its edges or faces either to 
facilitate subsequent assembly or to obtain * * * mouldings * * * 
whether or not planed, sanded or end-jointed, e.g., finger-jointed. 


; 


* 


This heading also covers strips or friezes for parquet flooring * * * 
provided they have been continuously shaped, e.g., tongued and 
grooved. If they have not been worked beyond planing, sanding, or 
end-jointing, e.g., finger-jointing, they fall in heading 44.07. 

This heading also excludes: 


(e) Wood which has been surface worked beyond planing or sand- 
ing, other than painting, staining or varnishing (e.g., veneered, pol- 
ished, bronzed, or faced with metal leaf). 


Thus, given the above cited language, Bayridge argues that it is clear 
that Congress intended to limit the scope of heading 4407 to the enu- 
merated processes. Moreover, Bayridge relies upon Amity Leather Co. v. 
United States, CIT , 939 F. Supp. 891 (1996), to support its 


proposition that Congress intended the limited scope of heading 4407. 
Id. at 15. 


Bayridge further argues that various Customs rulings have excluded 
from classification in heading 4407 lumber processed by methods other 
than those enumerated. Jd. at 19. Thus, Bayridge asserts that Customs’ 
present interpretation is inconsistent with currently valid rulings® and 
argues that these rulings clearly indicate that wood that has undergone 


6 Bayridge lists the following eight rulings: 


1) “2x4 softwood ‘boards into which one or two notches have been cut’ to ‘recess electrical wiring and then cover 
(the wiring) with a metal plate’ for use ‘in the construction of walls in houses or mobile homes;’”” Customs Service 
Ruling B85796 (June 4, 1997); 

2) “boards with angle-cut ends for use in building roof trusses.” Customs Service Ruling B81359 (Feb. 6, 1997); 

3) “boards with one edge and two ends rounded for use as staircase steps.” Customs Service Ruling A89572 (Dec 
11, 1996); 

4) “boards ‘rough sawn [with] both ends * * * cut at a 45 degree angle’ for use as ‘supports or bridging between 
floor joists’” Customs Service Ruling B80541 (Jan. 15, 1997); 

5) “boards with ‘edges [that] have been shaped to a decorative pattern that is not continuous down the length’ 
for use as ‘the side railings of decks in a manner similar to balusters.’” Id.; 

6) “boards with radial-cut ends for use in building bed frames.” Customs Service Ruling 960703 (Aug. 26, 1997); 

7) “‘dressed boards’ run through a ‘broken knife planer’ to give it a rough texture.” Customs Service Ruling 
803538 (November 3, 1994). Customs Service Ruling 880658 (Dec. 17, 1992), and 

8) “‘dimensional * * * softwood that has been run through a rough header machine with claws’ to achieve a 
‘rough-combed’ look.” Customs Service Ruling 880658 (Dec. 17, 1992). 
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a process not listed in heading 4407, may not be classified under that 
heading. Jd. at 18-21. 

Bayridge contends that the proper classification for its drilled lumber 
is under heading 4418, HTSUS, as carpentry of wood. Jd. at 25. Bayridge 
offers two definitions of carpentry from the Oxford English Dictionary. 
First, Bayridge asserts that carpentry may be “‘the art of cutting, work- 
ing, and joining timber into structures.’” Second, it asserts that carpen- 
try may be the “‘timber work constructed by the carpenter.’” Thus, 
Bayridge argues that its predrilled studs are carpentry since they are 
specifically “fashioned for a particular use in construction of a struc- 
’ Id. at 25-26. Bayridge asserts that predrilled studs are “dedicated 
carpentry” and that the particular use is exclusively for wall studs. Id. at 
27. In addition, Bayridge argues that predrilled studs are fabricated 
structural wood members. /d. at 28. Bayridge asserts that the studs are 
fabricated carpentry because of the precise drilling required to 
manufacture properly centered and cut holes into the stud. Id. at 29 


lL 4d 


ture 


D. Standard of Revieu 


This case is before the Court on the parties’ cross motions for summa- 
ry judgment. Under USCIT R. 56(d), summary judgment is appropriate 
if, “the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is en- 
titled to a judgment as a matter of law.” 

Both parties posit that this case is ripe for adjudication by means of 


summary judgment. The Court agrees. Even though there are differ- 
ences in the factual positions advanced by each party, summary judg- 
ment is appropriate in this action because there are no genuine issues of 
material fact in dispute. The parties agree on the physical characteris- 
tics and details of the imported merchandise, but dispute the classifica- 
tion. Thus, the material facts as to what constitutes the merchandise are 
not at issue. See Bausch & Lomb, Inc. v. United States, 21 CIT 957 
F Supp. 281, 284 (1997), aff'd, 1998 U.S. App. LEXIS 15175 (Fed. Cir. 
1998). The Court is then left with the purely legal question involving the 
meaning and scope of the tariff provision and whether it includes the im- 
ported merchandise. See National Advance Systems v. United States, 26 
F.3d 1107, 1109 (Fed. Cir. 1994). Although there is a statutory presump- 
tion of correctness for Customs’ decisions, 28 U.S.C. § 2639(a)(1) (1994), 
when the Court is presented with a question of law in a proper motion 
for summary judgment, that presumption does not apply. Blakley Corp. 
v. United States, _-_- CIT ____ , 15 F Supp.2d 865, 869 (1998), (quoting 
Universal Electronics, Inc. v. United States, 112 F.3d 488, 492 (Fed. Cir. 
1997) (“[blecause there was no factual dispute between the parties, the 
presumption of correctness is not relevant.”)) See also Goodman 
Manufacturing L.P v. United States, 69 F.3d 505, 508 (Fed. Cir. 1995). 
Therefore, the Court must examine both parties’ claimed classifications 
and independently determine which of them is correct, or, if neither, 
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take further measures to determine the correct classification. 19 U.S.C. 
2643(b) (1994). 
E. Discussion 

Rule 1 of the General Rules of Interpretation (“GRI 1”) ofthe HTSUS 
provides that “classification shall be determined according to the terms 
of the headings and any relative section or chapter notes.” The Court 
must “first construe[] the language of a heading * * * to determine 
whether the product at issue is classifiable under the heading. Only af- 
ter determining that a product is classifiable under the heading should 
the court look to the subheadings to find the correct classification.” Or- 
lando Food Corp. v. United States, 140 F.3d 1437, 1440 (Fed. Cir. 1998). If 
the words of a heading are unclear, the Court may then look to legislative 
intent for clarification. Sabritas S.A. de C.V. v. United States, 22 CIT 
___, 998 F Supp. 1123, 1127 (1998). In the case at bar, the merchandise 
is classifiable under heading 4407 because such classification fulfills the 
legislative intent of that provision. Moreover, predrilled studs are not 
classifiable under heading 4418 because they are not “joinery and car- 
pentry of wood”. 

Predrilled studs literally satisfy heading 4407 because they consist of 
“wood sawn or chipped lengthwise * * * of athickness exceeding 6 mm.” 
The drilling of a hole in the face of the stud does not take the merchan- 
dise out of 4407 for two reasons. First, the heading is meant to have 
broad application. Second, the legislative intent in converting the TSUS 
to the HTSUS clearly shows that drilled studs were meant to be covered 
by heading 4407. 

First, heading 4407 is meant to be a broad provision. Wood classified 
under 4407 necessarily undergoes a number of unlisted processes. Both 
parties agree that edging, kiln drying, easing, cutting to length, and pre- 
cision end trimming are some of those processes which are permissible 
under 4407, yet remain unlisted. Bayridge’s assertion that these un- 
listed processes “are processes to create the lumber rather than pro- 
cesses done to the lumber that create new wood articles,” Pl.’s Reply Br. 
at 14, undermines its expressio unius est exclusio alterius argument be- 
cause it concedes that all processes need not be listed in order for wood, 
which has undergone such processes, to be classifiable under heading 
4407. Thus, Bayridge’s argument that any unlisted process must be ex- 
cluded from 4407 is untenable. 

The Explanatory Notes further illustrate the breadth of heading 
4407. The Explanatory Notes clearly state that heading 4407 is meant to 
cover all wood with few exceptions, namely those articles specifically 
provided for in subsequent headings. Although not determinative, the 
Explanatory Notes are endorsed by Congress and manifest legislative 
intent. See Bausch & Lomb, Inc., 957 F. Supp. at 288. The Court may not 
read restrictive language into heading 4407 where none was intended. 
Had Congress intended to limit 4407, Congress would have chosen 
“more forceful words to express that intent.” See Norman G. Jensen, 
Inc. v. United States, 2 CIT 198 (1981). Indeed, Congress has utilized re- 
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strictive language to limit the applicability of a heading in other HTSUS 
provisions.’ Thus, the Court cannot read heading 4407 as limited to 
enumerated processes unless clearly specified by Congress. 

Bayridge relies upon Amity Leather for the proposition that predrilled 
studs were not meant to be included under heading 4407 since the word 
“drilled” was dropped from the TSUS in its conversion to the HTSUS. In 
that case, this Court analyzed the classification of a change purse made 
of non rigid plastic and textile. Amity Leather, 939 F. Supp. at 893. The 
merchandise was classified under the HTSUS as a non rigid plastic flat 
good not made “of reinforced or laminated plastics,” and was subject toa 
lower duty rate than that merchandise would have been subject to under 
the equivalent TSUS provision. Jd. at 892. Under the TSUS, the “rein- 
forced or laminated” provision required and defined “rigidity.” Id. at 
893. Under the HTSUS, the requirement for rigidity was dropped from 
the provision for “reinforced or laminated” merchandise. Id. at 893-94. 

Plaintiffs, domestic manufacturers of non rigid plastic flat goods, 
challenged the lower tariff classification and sought a narrow definition 
of the terms “reinforced or laminated,” to include the requirement of ri- 
gidity which existed in the TSUS. Id. at 894. This court held that the ri- 
gidity requirement could not be read into the HTSUS classification. Id. 
at 898. This court found that the omission of the definition in the 
HTSUS was deliberate, and could not be read back into the statute. Id. 
at 896-97. This court explained that a plain reading of the HTSUS pro- 
vision led to a clear outcome, and that resorting to the TSUS was not 
necessary since the statute was clear. Jd. at 895-96. Bayridge’s reliance 
upon Amity Leather is misplaced. In contrast to Amity Leather, the spe- 
cific meaning of a word in the HTSUS provision is not at issue here. In 
Amity Leather it was logical for the court to conclude that the omission 
of the word “rigidity” from the HTSUS, which had appeared in the 
SUS provision, was significant in determining the meaning of the 
terms “reinforced,” “laminated,” “reinforced plastic,” or “laminated 
plastic.” In the case at bar, it is not the definition of heading 4407 which 
is in dispute, but the plain meaning of the provision when read together 
with its Explanatory Notes. 

In addition, the court in Amity Leather explained that: 


where the statutory language of the HTSUS is clear, resort to the 
TSUS is not necessary; ifthe HTSUS term is clear, e.g., the common 
and commercial meaning of a term are the same and alternate 
meanings are not apparent from the context of the statute, the exis- 
tence of a prior statutory definition in the TSUS does not create an 
ambiguity in the HTSUS. 


‘ For example 

HTSUS 7211: “Flat-rolled products of iron or nonalloy steel, of a width less than 600mm, not clad, plated or coated: 
Not further worked than hot-rolled * * *.” 

HTSUS 7214: “Other bars and rods of iron or nonalloy steel, not further worked than forged, hot rolled hot drawn or 
hot extruded, but including those twisted after rolling * * *.” 


HTSUS 7219: “Flat-rolled products of stainless steel, of a width of 600mm or more [:] Not further worked than cold- 
rolled * * *.” 
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Id. at 895-96 (citations omitted). From its analysis of heading 4407, it is 
clear to the Court that there is no ambiguity as to the broad application 
of the provision, and to its application to predrilled studs. 

Bayridge’s reliance upon a series of Customs’ rulings and upon the 
Explanatory Notes for heading 4409 is misguided. The merchandise at 
issue in the rulings cited involved lumber that had been further worked 
and therefore subjected to more processing than merely drilling two 
holes—one in each end—as in a predrilled stud. Furthermore, the Court 
is not bound by Customs’ rulings. See Skaraborg Invest USA, Inc. v. 
United States,22CIT _ , 9F Supp. 2d 706, 709 (1998); see also United 
States v. Hitachi Am., Ltd., 21 CIT , 964 FSupp. 344, 361 (1997). In 
addition, the Explanatory Notes upon which Bayridge relies relate to 
parquet flooring, not studs. The fact that the merchandise in the various 
rulings was classified under heading 4418, and that Explanatory Notes 
to heading 4409 relate to parquet flooring, does not assist the Court in 
determining the appropriate classification for predrilled studs. 

Finally, the history of the conversion of the TSUS to the HTSUS fur- 
ther confirms that predrilled studs are rightfully classified within head- 
ing 4407. Headings 202.03-202.30, and 202.52, and 202.54, TSUS, 
provided for lumber in various forms. Specifically, heading 202.52 pro- 
vided for “[s]oftwood lumber and siding, drilled, or pressure treated.” 
TSUS (1987) (emphasis added). In addition, these headings were sub- 
ject to a zero general duty rate. Jd. Ina concordance promulgated by the 
International Trade Commission, addressing a heading by heading 
cross-reference of TSUS classifications with their newly converted 
counterparts in the HTSUS, headings 202.03-202.30, 202.52 and 
202.54 were all converted to heading 4407, and also subject to a zero gen- 
eral duty rate. Continuity of Import and Export Trade Statistics After 
Implementation of the Harmonized Commodity Description and Coding 
System, Inv. No. 332-250, USITC Pub. No. 2051, at 32 (Jan. 1998). A 
concordance is instructive in determining legislative intent and proper 
HTSUS classification. See, e.g., Marubeni Am. Corp. v. United States, 35 
F.3d 530, 533 (Fed. Cir. 1994). The Court may also consider the revenue 
neutral intent of the HTSUS in making its decision. See Anhydrides & 
Chemicals, Inc., 180 F.3d at 1483-84. 

The concordance and the general duty rates illustrate that drilled or 
undrilled studs were intended to be classified under heading 4407, 
HTSUS. The concordance clearly sets forth that lumber should be clas- 
sified under heading 4407. Also, following their treatment under the 
TSUS, drilled or undrilled studs receive a general duty rate of zero un- 
der heading 4407, HTSUS. Should the Court classify predrilled studs 
under heading 4418, they would be subject to a general duty rate of 3.6% 
which would contravene the concordance. Clearly, this result is not what 
Congress intended. In converting from the TSUS to the HTSUS, Con- 
gress did not intend to impose duty upon predrilled studs. Congress in- 
tended predrilled studs to be classified under heading 4407, as indicated 
in the concordance, and not under heading 4418, as Bayridge asserts. 
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The predrilled studs are not classifiable under heading 4418, HTSUS, 
as “joinery and carpentry of wood.” Bayridge argues that predrilled 
studs are carpentry because they are dedicated to use as vertical wall 
frame members. Bayridge has provided the Court with documentary ev- 
idence supporting that position. Likewise, Customs has provided docu- 
mentary evidence supporting its position that predrilled studs are no 
more dedicated to use as wall frames than are undrilled studs. However, 
the Court need not undertake an analysis of use because heading 4418 is 
not a use provision and the Court finds that predrilled studs do not fit 
the definition of “joinery and carpentry of wood.” 

Heading 4418 provides for “joinery and carpentry of wood.” By ex- 
amining the terms of the heading, pursuant to GRI 1 and the Explanato- 
ry Notes, the Court concludes that predrilled studs are not “joinery and 
carpentry of wood.” Although “joinery and carpentry of wood” are not 
specifically defined in the HTSUS, the Explanatory Notes provide some 
guidance in ascertaining the intent of heading 4418. The Explanatory 
Notes state that heading 4418: 


applies to woodwork, including that of wood marquetry or inlaid 
wood, used in the construction of any kind of building, etc., in the 
form of assembled goods or as recognizable unassembled pieces 
(e.g., prepared with tenons, mortises, dovetails or other similar 
joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc. 

The term “joinery” applies more particularly to builders’ fittings 
(such as doors, windows, shutters, stairs, door or window frames), 
whereas the term “carpentry” refers to woodwork (such as beams, 
rafters and roof struts) used for structural purposes or in scaffold- 
ings, arch supports, etc., and includes assembled shuttering for 
concrete constructional work. However, plywood panels, even if 
surface treated for the purposes of concrete shuttering, are classi- 
fied in heading 44.12. 


[Emphasis added]. 

When read together, the above cited provisions of the Explanatory 
Notes to heading 4418 require that in order to be recognized as “carpen- 
try of wood,” woodwork must be used for structural purposes in the 
construction of a building in the form of assembled goods or recogniz- 
able unassembled pieces. To be a “recognizable unassembled piece,” the 
woodwork must be “prepared with tenons, mortises, dovetails or other 
similar joints for assembly.” Therefore, the term “carpentry” refers to 
woodwork used for structural purposes that is also either an assembled, 
or a recognizable unassembled good featuring a joint for assembly into 
the structure. Bayridge asserts that predrilled studs are recognizable as 
unassembled pieces of a wall frame, and, therefore, fit the definition of 
builders’ joinery and carpentry. However, this position is untenable as 
predrilled or undrilled studs become part of a wall frame by virtue of the 
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fact that they are graded as studs.® Neither predrilled nor undrilled 
studs feature any kind of recognizable joint and are joinable to a wall 
frame merely because they are cut to length and are graded as studs; the 
one inch hole in the face of a predrilled stud is not a joint or usable as a 
joint. Thus, a predrilled stud does not meet the description of “joinery 
and carpentry of wood” or the criteria outlined in the Explanatory Notes 
any more than does an undrilled stud. 

Moreover, a reading of various definitions of “carpentry” and “join- 
ery” also leads the Court to conclude that predrilled studs are neither 
carpentry nor joinery. It is well established that when a tariff term is not 
specifically defined and the legislative history is insufficient in estab- 
lishing a definition, “the term is to be construed in accordance with its 
common and popular meaning.” E.M. Chemicals v. United States, 920 
F.2d 910, 913 (Fed. Cir. 1990). In ascertaining common meaning, the 
Court may rely upon its own understanding of the term, or may consult 
standard lexicographic and scientific authorities, as well as testimony of 
record and other reliable sources of information. See Brookside Veneers, 
Ltd. v. United States, 847 F.2d 786, 789 (Fed. Cir. 1988). See Trans-At- 
lantic Co. v. United States, 471 F.2d 1397, 1398 (Fed. Cir. 1973). 

Carpentry and joinery are defined as: 


carpentry: (1) the art or trade of a carpenter; specif: the art of shap- 
ing and assembling structural woodwork (as in constructing build- 
ings) (2) timberwork constructed by a carpenter; specif: an 


assemblage of pieces of timber connected by being framed together 


(as in a roof). 

Webster’s Third New International Dictionary, at 343 (1971). 
carpentry: * * * the art of cutting, working, and joining timber into 
structures; [t]imber work constructed by the carpenter. 

IT Oxford English Dictionary, at 128 (1970). 
carpentry: * * * work which is performed by a craftsman; or cut- 
ting, framing, and joining pieces of timber in the construction of 
ships, houses and other structures of a similar character. 
joinery: term used by woodworkers when referring to the various 
types of joints used in woodworking. Wood joints commonly used in 
timber framing, in edge joining of boards, and other forms of wood- 
working * * * 

Architectural and Building Trades Dictionary, at (1974). 

These sources illustrate that carpentry is not merely a stud with a one 
inch hole in its face. In order for merchandise to be classified as “joinery 
and carpentry of wood,” it must be more complex than Bayridge’s pre- 
drilled studs, and it must feature a joint so that the timber may be joined 
to the structure or to another piece of timber in the process of construc- 
tion. Drilling a hole in a stud is not synonymous with the art of shaping 
woodwork, or assembling or joining timber for the construction of a 


© Amicus’ Mem. at Ex 


Am 15 (citing International Code Council, International Building Code 2000 § 2308.9 (July 1998, 
Final Draft 
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structure. In addition, drilling does not change the essential outside 
shape which predrilled and undrilled studs have in common; both are 
graded as studs and are dimensionally identical. Moreover, predrilled 
studs do not feature any joints. To hold that a predrilled stud is classifi- 
able as “joinery and carpentry of wood,” would mean that any piece of 
dimensional lumber, without more, which could be used in the building 
if a structure, could potentially be classified as “joinery or carpentry of 
wood.” Clearly, that is not the case. 

In addition, Bayridge’s alternate argument, contending that pre- 
drilled studs are prima facie classifiable within both headings 4407 and 
4418, and as such should be classified in the later provision, pursuant to 
GRI 3,” is also without merit. Predrilled studs are not prima facie classi- 
fiable anywhere other than in heading 4407; thus, resort to GRI 3 is un- 
necessary. 

The Court also cannot accept Bayridge’s final argument, which pro- 
poses that, if predrilled studs are not classifiable within heading 4418, 
the Court should classify them in heading 4421. The Court has con- 
cluded that predrilled st tuds are classifiable within heading 4407. Classi- 
fication under he: ading 4421 cannot be appropriate because heading 
4421 is a basket provision for “Other articles of wood.” These articles of 
wood are further processed, value added articles of wood. Predrilled 
studs are not sufficiently processed to qualify as “Other articles of 
wood” under 4421, HTSUS 

In determining that predrilled studs are not further processed, value 
added articles of wood, the Court is persuaded by cases decided under 
the TSUS.!° These cases indicate that for lumber to be classified as an 
“article of wood,” it must have been processed to the extent that it 
ceased to be lumber and had become the article itself. Permagrain Prod- 
ucts, Inc. v. United States, 9 CIT 426, 435, 623 F Supp. 1246, 1253 (CIT 
1985), aff'd 791 F.2d 914 (Fed. Cir. 1986) (citing A.N. Deringer, Inc. u 
United States, 61 Cust. Ct. 66, 73, 287 F. Supp. 1016, 1021 (Cust. Ct. 
1968)) (holding that unfinished hardwood flooring blanks were properly 
classified as other hardwood flooring and not as hardwood lumber); 
American Plywood Assoc. v. United States, 17 CIT 613, 617 (1993) (hold- 
ing that merchandise consisting of laminated plies of wood, after pass- 
ing through a specialized machine that rough-sawed the face, cut 
grooves into the face, and cut rabbetted edges, was advanced beyond the 


C ¢ 
’GRI 3 provides 


When, by application of rule 2(b) or for any other reason, goods are, prima facie, classifiable under two or more 
headings, classification shall be effected as follows 
a) The heading which provides the most specific description shall be preferred to headings providing a more 
general description. However, when two or more headings each refer to part only of the materials or substances 
( 1 in mixed or composite goods or to part only of the items in a set put up for retail sale, those headings are 
to be arded as equally specific in relation to those goods, even if one of them gives a more complete or precise 
description of the goods. 


(b) Mixtures, composite goods consisting of different materials or made up of different components, and goods 


put up in sets for retail sale, which cannot be classified by reference to 3(a), shall be classified as if they consisted of 
the material or component which gives them their essential character, insofar as this criterion is applicable 

>) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classified under the heading which 
occurs last in numerical order among those which equally merit consideration 


*° Whereas early tariff acts used the term “manufactures of wood,” the TSUS used the term “articles of wood’ 
does heading 4421, HTSUS 


as 
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basic fungible material known as plywood); Border Brokerage Co., Inc. 
v. United States, 69 Cust. Ct. 130, 138, 349 F Supp. 1011, 1016 (Cust. Ct. 
1972) (citing Deringer, and holding that a dadoed doorjamb set consist- 
ing of two grooved pieces of wood and a top piece without a groove was 
not lumber because it had been so manufactured that it ceased to be a 
material and had become the article itself, i.e., a dadoed doorjamb set). 

The Court is unpersuaded by Bayridge’s argument that predrilled 
studs are classified as an article of wood since, arguably, they only have 
one use. On this point, the Court finds Deringer persuasive. In Deringer 
the U.S. Customs Court determined the classification of “horsefeath- 
ers,” which consisted of lumber sawn both longitudinally and cross- 
wise, then resawn at an angle for exclusive use in roofing applications. 
287 F Supp. at 1022. That court stated, “horsefeathers are less ad- 
vanced from a processing standpoint than ‘dressed lumber’ and ‘worked 
lumber’ * * *. Yet [those products] are classifiable as lumber. Even prod- 
ucts which have been drilled or treated are so classified.” Id. at 1023. 
That court held that the classification of horsefeathers as lumber did not 
change simply because the products “are ‘used for one thing only’ or are 
so far advanced that they ‘can be used only for a definite purpose.’” Jd. 
“Horsefeathers” were lumber to be used in a particular way. Thus, even 
if the Court were to accept that predrilled studs have only one use, that 
does not make the product an “article of wood” classifiable in 4421. See 
also United States v. C.S. Emery & Co., 18 CCPA 208, 211 (CCPA 1930) 
(distinguishing previous cases holding processed wood was still just 
lumber (“[t]he ceiling boards were not ceilings, the flooring boards were 
not floors”) and holding that doorsills and stair rails manufactured of 
wood were articles of wood and not lumber because the wood had been 
processed into the article itself); B.A. McKenzie & Co., Inc. v. United 
States, 39 Cust. Ct. 52,55, 57 (C.D. 1903) (finding that joining two pieces 
of narrow wood with a Linderman joint and gluing under pressure to 
form one wide piece of wood to be used in the manufacture of drawer 
sides did not change the character of the wood as lumber and holding 
that the merchandise was not classifiable as a manufacture of wood be- 
cause more manufacturing was needed to make it into a drawer side); 
C.J. Tower & Sons v. United States, 40 CCPA 30, 32-33 (CCPA 1952) 
(holding that wooden parts cut in accordance with detailed blue print 
specifications in order to form a specialized shipping crate were 
manufactures of wood because the varied cuts and grooves made in the 
wood in Canada caused it to lose its identity as lumber material and be- 
come a recognizable article). 

The Court finds that predrilled studs are properly classified within 
heading 4407, HTSUS, and not within either heading 4418, HTSUS, as 
carpentry, or heading 4421, HTSUS, as other articles of wood. There- 
fore, it grants Customs’ cross motion for summary judgment, and denies 
Bayridge’s motion, affirming Customs’ classification of predrilled studs 
as classifiable under 4407.10.0015. 
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III. INTERPRETATION OF 19 U.S.C. § 1625 

The Customs Modernization Act (“Mod Act”) was passed as part of 
the North American Free Trade Agreement Implementation Act 
“NAFTA”), Pub. L. 103-182 § 623 (1993), and substantially amended 
section 625 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1625 
(1994), which had been unchanged for fifteen years since its addition to 
the Tariff Act of 1930 by Pub. L. 95-410 in 1978. Former section 625 re- 
quired the Secretary of the Treasury to publish any precedential deci- 
sion within 120 days of issuance in the Customs Bulletin, or in such 
other way so as to be available for public inspection.!! Current section 
325 is a marked change from the old statute.!* The additions to section 
625 change the procedures regarding appeals, publication of decisions 
that limit court decisions, and publication of certain information. Cus- 
toms has yet to implement new regulations to account for the statutory 
changes. Only one of the new sections is in contention, however, for the 
only question raised in this case is whether Customs retains the discre- 
tion to delay the effective date of a final ruling or decision. This issue, in 


t 


turn, presents a straightforward question of statutory interpretation. 


A. Standard of Review 

When a court reviews an agency’s construction of a statute it must, in 
the first instance, discern whether Congress has directly spoken to the 
precise question at issue. See Chevron, U.S.A., Inc. v. Natural Resources 
Defense Council, 467 U.S. 837, 842 (1984). “‘If the intent of Congress is 
clear, that is the end of the matter; for the court, as well as the agency, 


must give effect to the unambiguously expressed intent of Congress.” 
Filli de Cecco Di Fillippo Fara San Martino S.PA. v. United States, Slip 


r section 625 read as follows 


20 days after issuing any precedential decision (including any ruling letter, internal advice memorandum, 
review decision) under this chapter with respect to any customs transaction, the Secretary shall have 
ision published in the Customs Bulletin or shall otherwise make such decision available for public inspec- 


»ction 625 reads as follows 


hin 90 days after the date of issuance of any interpretive ruling (including any ruling letter, or internal 
( um) or protest review decision under this chapter with re spect to any customs transaction, the 
e such ruling or decision published in the Customs Bulletin or shall otherwise make such ruling 
le for public inspection 
nay appeal an adverse interpretive ruling and any interpretation of any regulation prescribed to 
ling to a higher level of authority within the Customs Service for de novo review. U pon areason- 
isiness necessity, any such appeal shall be considered and decided no later than 60 days following 
ch the appeal is filed. The Secretary shall issue regulations to implement this subsection 
ion and revocation 
A proposed inter rpretative ruling or decision which would— 
1) modify (other than to correct a clerical error) or revoke a prior interpretive ruling or decision which has 
been in effect for at least 60 days; or 
2) have the effect of modifying the treatment previously accorded by the Customs Service to substantially 
identical transactions; 
shall be published in the Customs Bulletin. The Secretary shall give interested parties an opportunity to submit, 
during not less than the 30-day period after the date of such public ation, comments on the correctness of the pro- 
po edt ruling or decision. After consideration of any comments received, the Secretary shall publish a final ruling or 
decision in the Customs Bulletin within 30 days after the closing of the comment period. The final ruling or deci- 
sion shall become effective 60 days after the date of its publication 
) A decision that proposes to limit the application ofa court decision shall be published in the Customs Bulletin 
together with notice of opportunity for public comment thereon prior to a fina! decision 
e) The Secretary may make available in writing or through electronic media, in an efficient, comprehensive and 
timely manner, all information, including directives, memoranda, electronic messages and telexes which contain 
instructions, requirements, methods or advice necessary for importers and exporters to comply with the Customs 
laws and re gulations. All information which may be made available pursuant to this subsection shall be subject to 
any exemption from disclosure provided by section 552 of Title 5 
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Op. 97-143 (CIT 1997) (quoting Chevron U.S.A. Inc. v. Natural Re- 
sources Defense Council Inc., 467 U.S. 837, 842 (1984)). 

The language of the new portion of the statute at issue here, 19 U.S.C. 
§ 1625(c), squarely addresses the matter in controversy and clearly re- 
veals the intent of Congress with regard to the timing of the effective 
date of any modification and/or revocation. The section first sets out the 
two types of decisions that require publication: one which modifies a 
prior ruling in effect for at least sixty days, 19 U.S.C. § 1625(c)(1), and 
one which would have the effect of modifying the treatment previously 
accorded substantially identical transactions, 19 U.S.C. § 1625(c)(2). 
The main body of section 625(c) then proceeds to require publication in 
the Customs Bulletin, a comment period of at least thirty days, publica- 
tion of the final ruling in the Customs Bulletin within thirty days after 
the comment period closes and the following language: “[T]he final rul- 
ing or decision shall become effective 60 days after the date of its publica- 
tion.” 19 U.S.C. § 1625(c) (emphasis added). Congress could hardly have 
made its intention any clearer. In explicit terms, Congress established a 
time period that leaves no room for Customs to exercise discretion and 
requires Customs to provide sixty days before making the change effec- 
tive. Customs attempts to reconcile the clear words of the statute with 
the regulations promulgated pursuant to the prior legislation. The 
Court does not agree that Customs can continue to use its old regula- 
tions to implement the new statute. It is clear to the Court that the cur- 
rent regulations conflict with the new statute and, thus, with the 
expressed will of Congress. Under the Chevron doctrine the Court’s 
analysis of the statutory language alone could suffice. However, the 
Court recognizes the importance of its interpretation of the new statu- 
tory scheme and, therefore, will proceed to a further discussion of the 
parties’ contentions on this issue, a comparison of the relevant portions 
of the current regulatory scheme with the new statutory provision, and 
will undertake an analysis of the legislative history of the provision it- 
self and its relevance to the goals of the Mod Act. 

Customs argues that it informed the importing community that the 
North Star ruling was issued under 19 C.FR. § 177, which entitles only 
the recipient of a ruling letter to rely on it. Furthermore, Customs ex- 
plicitly mentioned in its announcements that it was proceeding accord- 
ing to 19 U.S.C. § 1625(c)(1). Implicit in Customs’ position is that the 
statute contains a discretionary grant that allows Customs to proceed as 
it had in the absence of the statutory changes. See e.g., Def.’s Mem. Supp. 
Mot. Sum. J. at 20 (“nothing in the legislative history * * * indicates 
Congress intended 19 U.S.C. § 1625(c) to limit Customs’ discretion and 
judgment how best to administer these laws * * *”). This contention by 
Customs is simply wrong; not only does the statutory language elimi- 
nate discretion, but a careful examination of the legislative history also 
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demonstrates that the change to the statute was not intended to be a 
grant of discretion to Customs.!% 
B. Interpretive Rulings Prior to the Mod Act 

Prior to its amendment, section 625 did not address the issue of modi- 
fication or revocation of interpretive rulings. Customs, as the agency 
charged with enforcing the statute, issued regulations to implement it. 
See 19 C.FR. § 177. Under the regulatory scheme established by Cus- 
toms, interpretive rulings were to be relied upon only by the importer 
requesting the ruling. 19 C.ER § 177.9(c). If Customs desired to modify 
or revoke aruling letter it could make such revocation effective immedi- 
ately. 19 C.ER.§ 177.9(d)(3). However, in two circumstances Customs 
retained the discretion to delay the effective date—when it modified or 
revoked a ruling letter, or when it modified treatment previously ac- 
corded to substantially identical transactions which were not the sub- 
ject of a ruling letter. Customs had the discretion to delay the effective 
date of the ruling for up to ninety days under either circumstance. 19 
C.ER.§ 177.9(d)(3), 19 C.ER. §177.9(e). Customs could grant a delay toa 
third party when it modified or revoked a prior ruling letter if the third 
party could show detrimental reliance on the ruling letter. 19 C.FR. 
§ 177.9(d)(3). Customs could also grant a delay upon application of an 
affected party when a prior treatment not the subject of a ruling letter 
was revoked. 19C.FR.§ 177.9(e). All of these provisions were part of the 
regulatory scheme set up by Customs; the statute was silent. 

Current regulations remain almost identical to those in force prior to 
the enactment of the Mod Act.'4 Bayridge urges the Court to recognize 
that draft regulations published by Customs on its electronic bulletin 
board are more closely aligned with the current statutory scheme than 
the current regulations. While the draft regulations appear to track the 
amendments to 19 U.S.C. § 1625(c) more closely than the regulations in 
force at present, the Court cannot accept them as anything more than 
current thinking at the agency. Until the draft regulations are adopted 
under the Administrative Procedure Act, 5 U.S.C. § 553 (1994), they do 
not have the force and effect of law. However, the draft regulations may 
be considered by the Court as may any other persuasive source, such asa 
treatise or law review article, and are of particular relevance here be- 
cause they provide a window into the thinking of the agency charged 
with interpreting the statutory scheme it administers. See 19 U.S.C. § 3 
(1994) (“The Secretary of the Treasury shall direct the superintendence 
of the collection of duties on imports as he shall judge best.”); see also 19 
US.C. § 1624 (1994) (“In addition to the specific powers conferred by 


13 Under Chevron, if the intent of the statute is ambiguous, the Court determines whether the agency’s interpreta- 
tion is a permissible construction. The Court undertakes the second step in the analysis mandated by Chevron despite 
its position that the statute is neither ambiguous nor silent with respect to how Customs must proceed. The analysis is 
useful because it further illustrates a point the Court wishes to stress—Customs cannot continue to use its old regula- 
tion to implement the new statute 

14 In fact, a quick glance at 19 C.FR. § 177 reveals that the Customs regulations implementing the statute remain in 
almost every respect unchanged. Indeed, the time frame in the current regulations has not been updated to reflect the 
amended statutory time frame. Compare 19 U.S.C. §1625(a) (1994) (requiring certain decisions to be published within 
90 days) with 19 C.FR. § 177.10(a) (1998) (requiring certain decisions to be published within 120 days). 
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this chapter the Secretary of the Treasury is authorized to make such 
rules and regulations as may be necessary to carry out the provisions of 
this chapter”). 

On its electronic bulletin board, Customs posted what it titled, “Draft 
Regulations for Parts 174 (Protests) and 177 (Rulings) Customs 
Regs.”!© under the section of its bulletin board devoted to the Mod 
Act. See Customs Electronic Bulletin Board (visited 10/29/98) 
<http://www.cebb.customs.treas.gov/public/cgi/cebb.exe?mode=fa& 
area=24>. The agency’s decision to publish draft regulations, regard- 
less of whether they have the force and effect of law, beret s strongly to- 
wards the conclusion that the amendment to 19 U.S.C. § 1625 by the 
Mod Act was viewed by Customs as working a fandeinbedal change in 
the statutory framework. The legislative history also supports that view. 


The Customs Modernization Act 


Although the Mod Act was passed as part of NAFTA, it was proposed 
three years earlier in two different forms: the Joint Industry Group’s 
(“JIG”) version of the bill H.R. 2512 introduced on June 3, 1991, and the 
Bush Administration’s (“Administration”) version, H.R. 2589 
introduced on June 7, 1991. 

The Administration’s bill did not propose to amend section 625 of the 
Tariff Act of 1930. The JIG’s version, however, read almost identical to 
the current language of section 625 as amended by NAFTA.!© After 
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working through some seventy five points of departure, the JIG’s ver- 
sion and the Administration’s were consolidated into one bill that both 
various industry members and Customs supported. See Opening Market 
Proposals, Auto Trade, and Customs Modernization: Hearings on H.R 

5100 Before the Senate Committee on Finance, 1024 Cong. 70 (1992) 
(“Hearings on H.R. 5100”)(Statement of Aaron Cross, Public Policy Di- 
rector, International Business Machines Corp., and Chairman, Joint In- 
dustry Group). Eventually, the Mod Act became part of the Trade 
Expansion Act of 1992, and finally appeared as Title VI of NAFTA. Ap- 
pearing before the Senate Finance Committee, witnesses for Customs 
and the importing community touted each others’ efforts. Responding 
to a question from Senator Moynihan asking if the proposed legislation 
signaled a move away from an adversarial relationship, the Chairman of 
the JIG responded that the “legislation implies that the historic adver- 
sarial relationship between industry and the Customs Service is not go- 
ing to serve our interests, the United States’ interests, as we go into the 
21** century.” Hearings on H.R. 5100 at 67 (Statement of Aaron Cross); 
see also Customs Modernization and Informed Compliance Act: Hear- 
ings on H.R. 3935 Before the Subcomm. on Trade of the House Comm. on 
Ways and Means, 102™4 Cong. 91 (1992) (“Hearings on H.R. 3935”) 
(Statement of Carol B. Hallett, Commissioner, U.S. Customs Service) 
(“there is now a consensus between Customs and the Joint Industry 
Group on more than 95% of the issues * * *”); Hearings on H.R. 5100 at 
61 (Statement of Samuel H. Banks) (“After three long years of discus- 
sion and negotiation, the trade community and Customs have finally de- 
veloped this consensus legislation concerning how we should modernize 
our procedures and operations.”). Several statements made in hearings 
before the Senate Committee on Finance also suggested that the pro- 
posed changes to the Customs laws were fundamental and wide ranging. 
See e.g., Hearings on H.R. 5100 at 62 (Statement of Samuel H. Banks) 
(explaining that one of the proposed changes would alleviate the need 
for a vessel’s master to declare the number of cannons on board); see 
also Hearings on H.R. 5100 at 66 (Statement of Aaron Cross) (stating 
that the legislation would “effect the broadest reforms of U.S. Customs 
law since 1789.”). When the Mod Act passed it was reported that “over 
50 percent of [Customs] regulations * * * [would] need to be revised to 
implement Title VI [the Mod Act provisions]. The regulatory changes 
that will be required include those with respect to: * * * rulings proce- 
dures and publication of rulings * * *.” Statement of Administrative Ac- 
tion, NAFTA Implementation Act, H.R. Doc. No. 103-159, at 680E 
(1993). On this point, Commissioner Carol Hallett made it clear that 
Customs supported the JIG concept of informed compliance and it un- 
derstood that term to require “changes and new procedures relating to 
Customs protest procedures; publication of interpretive rulings; ap- 
peals of adverse interpretive rulings; and modification and revocation of 
prior interpretive rulings.” Hearings on H.R. 3935 at 97 (Statement of 
Carol B. Hallett) (emphasis added). It is clear to the Court from both the 
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change to the statute and the goals of the industry and Customs that the 
Mod Act was meant to alter fundamentally the entire statutory regime. 


D. Section 625 as amended 


According to Customs, section 625(c) should be read as a grant of dis- 
cretion when it proposes an interpretive ruling or decision. Bayridge, 
however, contends that paragraphs 1 and 2 of section 625(c) are to be 
read as “restrictions on Customs’ authority to issue interpretive ru- 
lings. These restrictions are triggered by the ‘effect’ of Customs’ ac- 
tions—not by Customs’ intent.” Pl.’s Mem. at 25. Although the Court 
finds the statutory language itself to be neither ambiguous nor silent as 
to a grant of discretion, the failure to carry over the discretionary lan- 
guage of the old regulations into the new statute provides further sup- 
port for the conclusion that Congress did not intend the statute to be a 
discretionary grant to Customs. Therefore, Customs’ interpretation 
would not be entitled to deference under a complete Chevron analysis if 
one were necessary. 

Modification and revocation of ruling letters were discussed in the old 
regulations but were not present in 19 U.S.C. § 1625 prior to its amend- 
ment by the Mod Act. The modification or revocation of a ruling letter 
was dealt with under 19 C.FR.§ 177.9(d) and the issuance of a ruling let- 
ter that would have the effect of modifying treatment previously ac- 
corded by Customs to substantially identical transactions appeared in 
19 C.ER. § 177.9(e). The Court thinks it no small coincidence that near- 
ly identical language has moved from the Code of Federal Regulations to 
the United States Code, appearing as 19 U.S.C. § 1625(c), but absent dis- 
cretionary language. 

The fundamental underlying difference between Bayridge’s inter- 
pretation of the statute and Customs’ is the purpose of the change, i.e., 
was it intended to grant or deny discretion to Customs. When Congress 
enacts a law it is presumed to know the existing law. See Bristol-Myers 
Squibb Co. v. Royce Laboratories, Inc., 69 F.3d 1130, 1136 (Fed. Cir. 
1995); Koyo Seiko Co. v. United States, 36 F.3d 1565, 1572 (Fed. Cir. 
1994); VE Holding Corp. v. Johnson Gas Appliance Co., 917 F.2d 1574, 
1581 (Fed. Cir. 1990); United States v. Douglas Aircraft Co., 510 F.2d 
1387, 1391-92 (C.C.PA. 1975) (stating Congress is presumed to know of 
the existence of regulations). Here, Congress legislated in an area with 
regulations granting the agency significant discretion concerning 
whether to apply a delay and to whom it could be applied. Rather than 
codifying the existing administrative practice, Congress enacted a stat- 
ute that omitted all discretionary references. Customs regulations im- 
plementing the old statute, and which remain in force, provided: 


Any ruling letter found to be in error or not in accordance with the 
current views of the Customs Service may be modified or revoked. 
Modification or revocation of a ruling letter shall be effected by Cus- 
toms Headquarters by giving notice to the person to whom the rul- 
ing letter was addressed and, where circumstances warrant, by 
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publication of a notice or other statement in the Customs Bulletin. 
19 C.ER. § 177.9(d)(1) (1998). 


The amended language of the statute removes the discretion to publish 
found in the regulation and reads: 


A proposed interpretive ruling or decision which would— 

(1) modify (other than to correct a clerical error) or revoke a prior 
interpretive ruling or decision which has been in effect for at least 
60 days * * * shall be published in the Customs Bulletin. 

19 U.S.C. § 1625(c)(1) (1994) (emphasis added). 


With respect to the effective dates of the changed treatment, the regula- 
tions say: 


a ruling letter modifying or revoking an earlier ruling letter will be 
effective on the date it is issued. However, the Customs Service may, 
upon application or on its own initiative, delay the effective date of 
such a ruling for a period of up to 90 days from the date of issuance. 
Such a delay may be granted with respect to the party to whom the 
ruling letter was issued or to any other party, provided such party 
can demonstrate to the satisfaction of the Customs Service that 
they reasonably relied on the earlier ruling to their detriment. All 
parties applying for a delay will be issued a separate ruling letter 
setting forth the period, if any, of the delay to be provided. In ap- 
propriate circumstances, the Customs Service may decide to make 
its decision, with respect to a delay, applicable to all affected parties, 
irrespective of demonstrated reliance; in this event, a notice an- 
nouncing the delay will be published in the Customs Bulletin and 
individual ruling letters will not be issued. 19 C.FR. § 177.9(d)(3) 
(1998). 


As previously discussed in this opinion, the statute reads instead, “[t]he 
final ruling or decision shall become effective 60 days after the date of its 
publication.” 19 U.S.C. § 1625 (emphasis added). With the amended 
statute and the regulation thus juxtaposed, it is clear that Congress did 
not intend to grant Customs discretion, but rather, to remove it. 

Likewise, section 625(c)(2) was extant as a regulation when the Mod 
Act passed. The regulation provided: 


(e) Ruling letters modifying past Customs treatment of transac- 
tions not covered by ruling letters—(1) General. The Customs Ser- 
vice will from time to time issue a ruling letter covering a 
transaction or issue not previously the subject of a ruling letter and 
which has the effect of modifying the treatment previously accorded 
by the Customs Service to substantially identical transactions of ei- 
ther the recipient of the ruling letter or other parties. Although 
such aruling letter will generally be effective on the date it is issued, 
the Customs Service may, upon application by an affected party, 
delay the effective date of the ruling letter, and continue the treat- 
ment previously accorded the substantially identical transaction, 
for a period of up to 90 days from the date the ruling letter is issued. 


19 C.FR. § 177.9(e) (1993) (emphasis added). See also 19 C.FR. 
§ 177.9(e) (1998) (same). 
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The current statutory provision provides that any proposed interpre- 
tive ruling or decision which would “have the effect of modifying the 
treatment previously accorded by the Customs Service to substantially 
identical transactions; shall be published in the Customs Bulletin.” 19 
U.S.C. § 1625(c)(2) (1994). Time periods governing publication, notice 
and comment and the effective date are the same as those for rulings fal- 
ling under 19 U.S.C. § 1625(c)(1). Again, when Congress enacted 19 
U.S.C. § 1625(c)(2) it omitted the discretionary language of the regula- 
tion, and chose mandatory language. 

It would be absurd to find that Customs could continue to operate un- 
der its old regulations implementing the statute without accounting for 
the significant change made to the statute. The Court, today, does not 
dispute the agency’s authority to interpret its statute through the pro- 
mulgation of regulations. But in this case, the agency has not imple- 
mented regulations to account for a significant change. Not only does 
the statute plainly dictate the outcome, but deference cannot be paid to 
the agency’s interpretation of 19 U.S.C. § 1625, as amended, because the 
agency has simply not interpreted the new statute. In fact, the only ap- 
parent attempt to interpret the amended statute by the agency, the 
“draft regulations,” is a recognition of the significant change the 
amendment was meant to have. Here, the agency’s continued reliance 
on regulations that have been superseded by the amendment to the stat- 
ute could not be found to be reasonable even if the statute were silent or 
ambiguous. 


E. The Sixty Day Delay is Applicable to All Parties Under 19 U.S.C. 
§ 1625(c)(1) 

On its face, 19 U.S.C. § 1625(c)(1) requires a proposed interpretive 
ruling or decision modifying or revoking a prior interpretive ruling or 
decision to be published, and for a sixty day delay to be given before the 
final ruling becomes effective. Nothing in the statute states that only 
the recipient of a ruling letter receives a sixty day delay under 19 U.S.C. 
§ 1625(c)(1). On February 18, 1997, Customs, following a request from 
North Star Wholesale Lumber, issued an unpublished ruling, the North 
Star Ruling, stating that North Star’s imports of predrilled studs would 
be classified under 4418.90, HTSUS. Customs stated in a Federal Regis- 
ter notice that no importer was entitled to rely on the North Star ruling 
and that claims for detrimental reliance would not be entertained. 62 
Fed. Reg. 55667, 55668 (Oct. 27, 1997). On April 15, 1998, Customs pub- 
lished notice in the Customs Bulletin that it intended to revoke the 
North Star Ruling. Customs published its final determination on July, 1, 
1998 (“HQ 961555”). On July 9, 1998, Bayridge attempted to enter sub- 
stantially identical merchandise to that covered by HQ 96155. See Na- 
tional Lumber and Bldg. Material Dealers Assoc. v. United States, No. 
98-06-02426 (CIT June 30, 1998) (Stipulated Procedures: Dismissal at 
13). Following liquidation of the attempted entry on July 17, 1998, Bay- 
ridge protested both the classification of the merchandise under 4407, 
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HTSUS, and Customs’ failure to provide a sixty day delay before imple- 
mentation of HQ 961555. 

Customs acted contrary to 19 U.S.C. § 1625(c) when it stated that 
claims for detrimental reliance would not be entertained and that third 
parties were not entitled to rely on the North Star Ruling. As discussed, 
publication and the date any change goes into effect are mandatory com- 
mands to Customs. The statute is clear that a proposed interpretive rul- 
ing or decision which would modify or revoke a prior interpretive 
decision in effect for sixty days shall be published. 19 U.S.C. § 1625(c) 
The statute continues, saying that the “final ruling or decision shall be- 
come effective 60 days after the date of its publication.” 19 U.S.C. 
§ 1625(c). Customs did not follow the statutory mandate because it 
made the ruling effective immediately with respect to all importers ex- 
cept North Star. For the reasons herein discussed, the Court holds that 
under the amended statute, when Customs modifies or revokes a prior 
interpretive ruling or decision, in addition to fulfilling the other statuto- 
ry requirements concerning publication and notice and comment peri- 
ods, the final ruling or decision does not become effective with respect to 
any party until sixty days after the date of its publication. 

Therefore, in this case, Bayridge and all importers of predrilled studs, 
not just North Star Wholesale Lumber should have been afforded sixty 
days from July 1, 1998, within which to enter their merchandise under 
HTSUS heading 4418. 


IV. CONCLUSION 


Therefore, the Court rules that U.S. Customs correctly classified the 
imported merchandise under HTSUS subheading 4407.10.0015. 

The Court further rules that Customs incorrectly interpreted 19 
U.S.C. § 1625(c) in its Federal Register notices announcing reconsidera- 
tion of the NY Ruling B81564, dated February 18, 1997, when it stated 
that third parties were not entitled to rely upon that ruling for future 
importations of predrilled studs. The statute clearly requires a sixty day 
delay from publication for a modification or revocation of an existing 
ruling to become effective. Accordingly, it is hereby 

ORDERED that the Plaintiff and Defendant shall confer and submit a 
proposed final judgment, within ten days of receiving notice of the entry 
of this opinion; and it is further 

ORDERED that if the Plaintiff and Defendant cannot agree each shall 
submit a proposed final judgment, within ten days certifying that an at- 
tempt to confer was made. 


A separate order granting final judgment will follow. 
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OPINION 


RESTANI, Judge: This challenge to Certain Pasta From Italy, 61 FR. 
30326, 38547-01, 42231-02 (Dep’t Commerce 1996) (final and amended 
final determinations of sales at less than fair value), is before the court 
following a remand determination of the Department of Commerce 
(“Commerce”). The court affirms the revised antidumping duty margin 
of 24.34% for plaintiff De Cecco. 

De Cecco challenges Commerce’s determination that it was uncoop- 
erative, which resulted in an adverse facts available margin. Commerce 
seeks reconsideration of the court’s earlier decision herein so that it may 
use De Cecco’s original 46.67% rate, found to be unusable by the court in 
Borden, Inc. v. United States, 4 F Supp. 2d 1221, 1247 (Ct. Int’] Trade 
1998). 

It is too late for Commerce to attempt to justify its original 46.67% 
margin with new support or a new methodology.' The issue was before 
the court prior to remand, and all arguments relating thereto should 
have been made at that time. Further, the court explained in Borden, 4F. 
Supp. 2d at 1247-48, why the original margin was not usable and why 
the 24.31% margin would give the proper incentive here. Commerce’s 
statement that, pursuant to a new methodology, it established the 
46.67% margin was “within the range of margins calculated on transac- 
tions for cooperative respondents,” Certain Pasta from Italy: Redeter- 
mination on Remand at 15 (“Remand Determination”), is not a 
sufficient reason to reopen this issue. Moreover, given the facts involved 


“Commerce did not seek reconsideration immediately after the court’s opinion based on any of the normal bases 
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in this case, information as to the number of transactions referred to 
and the identity of the respondents would be needed to derive any mean- 
ing from this new information. 

In the redetermination on remand, Commerce has set forth in consid- 
erable detail its reasons for concluding that De Cecco was not cooperat- 
ing to the best of its ability. There is support for Commerce’s alternative 
conclusion that De Cecco did not advise Commerce as quickly as possible 
of problems with its data. See, e.g. Remand Determination at 10 (failure 
to report alleged problems in managerial cost system) and at 12, note 14 
(failure to notify Commerce of data errors). This was also against the 
background of an earlier failure to report data of an affiliate. Borden, 4F. 
Supp. 2d at 1243. From this Commerce concluded that De Cecco could 
have cooperated and aided in the investigation to a degree that would 
have permitted full verification of acceptable data. 

Congress has given Commerce a difficult task in requiring it to deter- 
mine if a party is cooperating to the best of its ability in supplying Com- 
merce with requested information. See 19 U.S.C. § 1677e(b) (1994). 
Commerce must necessarily draw some inferences from a pattern of be- 
havior. Commerce could draw a completely innocent inference, but, 
based on the totality of the facts, the adverse inference is supported. 
Moreover, De Cecco has little reason to complain at this point. The mar- 
gin selected is that applicable to a cooperative respondent. It is quite 
possible that De Cecco’s margin, if verifiable, would have been lower, 
but the 24.37% margin cannot be called unduly punitive, and De Cecco 
may obtain a new margin for future entries through an administrative 
review. Under these facts, De Cecco’s new margin of 24.37% fulfills the 
statutory purposes to provide an incentive to cooperate with Commerce 
without utilizing punitive, aberrational, or uncorroborated margins. 

De Cecco has sought severance of its claims because it is suffering un- 
der the burden of an extremely high margin, which the court, more than 
six months ago, found was erroneous. The issues surrounding the 
claims of the other parties are considerably more complicated and may 
require additional argument. Severance at this point would be cumber- 
some, but the court finds there is no just reason to delay entering a sepa- 
rate judgment as to De Cecco’s claim pursuant to Rule 54(b). 
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